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Centuries ago the outcome of legal disputes v/as hazarded upon 
physical combat in which it was presumed that the Almighty would guide 
to victory the one whose claim was righteous. In our somewhat less 
God-fearing day we have long put aside "Trial by Battle'' as a means 
of deciding cases; but in the adversary system there continues to 
be reliance on the ability of each party to present fully and effec- 
tively his respective claims, trusting then to judge, jury, or admin- 
istrative agency for a proper determination of the merits. It was 
long believed that the successful operation of the adversary system 
was significantly related to the fact that parties in litigation 
could withhold until trial all but the barest essentials of a cause 
of action or a defense. The resulting element of "surprise" was 
thought salutary because of the assumed protection it gave against 
perjury and manufactured evidence* The idea was that direct encounter; 
for which no adequate preparation could be made, assured honest 
evidence. 

More recent research and scholarly opinion on the matter has 
suggested, quite conversely, that such surprise is as likely to pro- 
mote calculated falsity as truth. Accordingly, the increasing trend 
in American courts has been toward the elimination of surprise, 
particularly in the form of the prehearing conference and in the 
various discovery techniques. Especially true in civil cases, there 
are marked tendencies in this direction also on the criminal side. 
In administrative proceedings, particularly among the federal agencies, 
there has been widespread experimentation and considerable accep- 
tance of the prehearing conference as a device to expose the facts 
in support of the opposing contentions and to narrow the issues in 
dispute. To a lesser extent the agencies have indulged in some cau- 
tious experimentation with discovery procedures, but by no means 
throughout the administrative establishment; and some agencies have 
indicated that they think ill-considered any extension of mandatory 
discovery against agency personnel. 

Certain it is that the administrative process is significantly 
different from ordinary civil and criminal litigation in a number 
of respects. It is the purpose of this memorandum to inquire whether 
those differences make inappropriate the adaptation of modern tech- 
niques of discovery to administrative proceedings. But first it 
seems proper to inquire as to the reasons for discovery in ordinary 
judicial proceedings and to note the estimate of its success in 
those areas in which the accumulated experience is now substantial. 



I, The Rationale of Discovery 

A. In General s — Without for the moment focusing on the some- 
what special problems in administrative proceedings, discovery may 
be defined broadly as "the process by which a party obtains before 
trial information and other materials relevant to a pending lawsuit*"^ 
Whether in civil or criminal proceedings, in state or federal courts, 
or in administrative hearings, there are various devices by which 
discovery may be accomplished after the pleading process has begun, 
including depositions upon oral examination, depositions upon writ- 
ten interrogatories, interrogatories to parties, production of docu- 
ments, and admissions by parties. These techniques have been quite 
generously available to parties in federal civil proceedings since 
the adoption of the Federal Rules of Civil Procedure in 1938 (Rules 
26 to 37, App, F). V/here the trial forum is a federal district court, 
the Government is not immune from lawful discovery orders, so that 
its refusal to comply with an order may result in sanctions compara- 
ble to those invoked against a private litigant. 2 v/hatever may 
have been the reservations of the legal profession about discovery 
when first proposed in 1938, there would apparently be few now who 
would urge that the federal courts abandon present discovery prac- 
tices.^ 

Discovery in much more limited form is available to a defendant 
from the Government in a federal criminal proceeding under the provi- 
sions of Rule 16 of the Federal Rules of Criminal Procedure. It is 
interesting to note, however, that the Advisory Committee on Criminal 
Rules of the Committee on Rules of Practice and Procedure of the 
Judicial Conference of the United States is giving serious consider- 
ation to revision of Rule 16 of the Federal Rules of Criminal Proce- 
dure to provide for a measure of real discovery on behalf of the 
accused against the Government. 

In federal administrative practice discovery from the Govern- 
ment is stimulated only in fairly unimportant ways by the APA. 
Beyond that the matter depends on varying agency practices, many of 
which offer little encouragement to respondents or other interested 
persons who seek disclosure of material which the agencies designate 
as confidential. 

In view of these differences in practice it is important to 
note the extent to which the reasons for discovery are common to 
the various kinds of adjudicatory proceedings, and the extent to 
which more restrictive practices are justified or necessitated in the 
administrative process. 

The Benefits of Discovery , -- Professor J.V/. Moore, speaking 
primarily of discovery in federal civil cases, lists seven benefits, 
as follows: 

1. It is of great assistance in ascertaining the 
truth and in checking and preventing perjury .... 

2. It is an effective means of detecting and expos- 
ing false, fraudulent, and sham claims and defenses. 



3. It makes available in a simple, convenient, and 
often inexpensive way facts which otherwise could not have been 
proved, except with great difficulty and sometimes not at all, 

4. It educates the parties in advance of trial as to 
the real value of their claims and defenses, thereby encour- 
aging settlements out of court. 

6. It expedites the disposal of litigation, saves 
the time of the courts, and clears the docket of many cases 
by settlements and dismissals which otherwise would have to 
be tried, 

6, It safeguards against surprise at the trial, pre- 
vents delays, and narrows and simplifies the issues to be 
tried, thereby expediting the trial. 

7. It facilitates both the preparation and the trial 
of cases. ^ 

Similarly, in criminal prosecutions in the federal courts the 
movement in the direction of increased discovery opportunities^ is 
premised on the prospect of thereby securing improved ascertainment 
of facts, despite whatever changes might be effected in the ordinai-y 
balance between the state and the accused. On this point the Supreme 
Court commented in 1961, in discussing the producibility for impeach- 
ment purposes of a statement in the possession of the FBI: 

The function of prosecution and defense at the inquiry was 
not so much a function of their adversary positions in the 
trial proper, as it v/as a function of their duty to come for- 
ward with relevant evidence which might assist the judge in the 
making of his determination.® 

II. Discovery Against Federal Administrative Agencies 

A. Scope of the Inquiry . — Even apart from questions of 
discovery, complaints about the federal administrative establishment 
have often emphasized the difficulty of learning anything about the 
administrative process. At least before enactment of the Administra- 
tive Procedure Act there was often difficulty in ascertaining even 
such nonsecret fundamentals as agency organization, immediate and 
ultimate sources of authority, and such absolute essentials as the 
procedural and substantive rules governing agency action. There 
seems little doubt that dissatisfaction on this score was Justified. 
Certainly it is clear that one reason for the enactment of the APA 
was to provide some corrective for this observed problem, thereby 
giving a stimulus to the functioning of the Federal Register Act, 
which had furnished at best limping leadership since its adoption in 
1935.8 

Section 3 of the APA, entitled Public Information (reproduced 
in Appendix A), was the result of this demand for more effective 
access to the structure of administrative agencies and more percep- 
tive insight into the bureaucratic process. The thrust of this sec- 
tion runs entirely to the publication in defined places available to 
the public for statements of organization, procedure, and substantive 
rules (in the Federal Register); opinions and orders (for public 



inspection); and '^matters of official record" ("to be made available 
to persons properly and directly concerned ••••"). It was made 
clear, however, that where the agency "for good cause" wished to 
withhold orders, opinions, or other official records, disclosure 
was not required.9 

There are only tv/o provisions of the APA that look at all in 
the direction of disclosure of material in agency files bearing on 
individual cases that are not part of the "public record." 

!• The second sentence of section 6(b) provides as follows: 

(b) Investigations . — • . . • Every person compelled 
to submit data or evidence shall be entitled to retain or, 
on payment of lawfully prescribed costs, procure a copy or 
transcript thereof, except that in a nonpublic investigatory 
proceeding the witness may for good cause be limited to inspec- 
tion of the official transcript of his testimony. 

This provision was criticized as being unnecessarily restric- 
tive in a report by the Committee on Compliance and Enforcement Pro- 
ceedings. Its recommendation, adopted by the Administrative Confer- 
ence on October 16, 1962, would enlarge the right of noncompelled 
witnesses to secure copies of their testimony and would eliminate 
the exemption for nonpublic investigations. (For the text, see 
Recommendation No. 24, Appendix E.) 

The above suggested change, however, does not relate to discov- 
ery as such. Similarly, the other provision of the APA that might 
so relate does not significantly open the way for discovery. This 
is discussed immediately below. 

2. Section 7(b) of the APA reads as follows: 

(b) Hearing Powers . — Officers presiding at hearings 
shall have authority, subject to the published rules of the 
agency and within its powers, to . • . (4) take or cause dejpo- 
sitions to be taken whenever the ends of justice would be 
served thereby .... (6) hold conferences for the settlement 
or simplification of the issues by consent of the parties . . . 

There is no indication in the legislative history of the APA, in the 
Attorney General's Manual , or in subsequent judicial rulings that 
these provisions were intended to impose upon the agencies anything 
like the discovery by deposition and interrogatories and by disclo- 
sure of documents that is available to parties in federal courts 
under Rules 26 to 37 of the Federal Rules of Civil Procedure, In- 
deed, that is the issue: To what extent, if any, should those or 
other discovery measures be incorporated into the federal adminis- 
trative process? This memorandum will describe present agency prac- 
tice in several illustrative situations (see also Appendix C) and 
will indicate the nature of the problems that are involved. Here, 
as elsewhere in the administrative process, it should be remembered 
that agency practice is not all of a piece-. The necessities of 
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agencies, respondents, and members of the general public vary con- 
siderably in accordance with the mission to be performed by the 
various agencies. 

Before examining agency practice in any detail, and before 
scrutiny of the various reasons for and against restricting access 
to information held by an agency, it may be desirable to state in 
summary form the typical agency practice as embodied in current 
rules o 

The not uncommon pattern in agency regulations is to declare 
by way of exordium that it is agency policy to make official records 
available to the public "to the maximum extent possible." Such horta- 
tory expressions may have been stimulated in recant years by repeated 
congressional inquiry into the availability of information, 10 which 
in turn had been prompted by frequent complaints that the "people's 
right to know" was being denied in the administrative process. il Or 
it may be that the "Illustrative Rules" on depositions, interroga- 
tories, admissions, and prehearing conferences contained in the 1955 
Report of the Conference on Administrative Procedure (see Appendix D) 
stimulated some modest reviev/ of agency practice • 12 Nevertheless, 
the truth remains that amended rules proclaiming the availability to 
the public of information in agency records have in many agencies not 
fundamentally altered the restrictive rules and practices on the 
basis of which agency affairs are conducted. \^. 

Some restrictions on disclosure are beyond agency power of 
alteration. For example, there is a considerable body of statutory 
law forbidding disclosure of certain kinds of trade and business 
information secured by the agencies (see, e.g. , the materials in 
Appendix C on the FTC, FDA, and SEC). Nondisclosure in other 
instances is based on a variety of privileges that are regularly 
accepted even in court as a valid basis for nondisclosure. However, 
it is also true that a number of agencies restrict disclosure of 
material whose confidentiality is not required by statute and would 
not be sanctioned in court under any recognized privilege. Thus, 
a number of agencies specifically provide that their officers and 
employees may not disclose material made confidential by agency 
rules, even in response to subpena. Rather they are directed to 
appear and "respectfully decline to produce" the demanded material. 

There are now 21 agencies which on July 20, 1962, employed some 
505 section 11 hearing examiners for the conduct of adjudicatory 
proceedings. 13 six of these conduct section 11 hearings that are 
primarily concerned with enforcement matters (Agriculture, FTC, FDA, 
Labor, NLRB, and SEC) ^ as does the Immigration and Naturalization 
Service (with hearing officers not subject to section 11 of the APA). 
The discovery practices of these seven departments and agencies are 
examined in Appendix C. In addition, the new procedures of the 
Federal Aviation Agency, providing for substantial discovery, are 
included in Appendix C, as are comments on State Department procedures 
which present somewhat unique considerations. Apart from the FAA, 
and to a more limited extent the FTC, none of these agencies with 
important enforcement powers provides in its rules for any signifi- 
cant measure of discovery against the agency in administrative adjud- 



icatory proceedings. It is worth noting, however, that those of the 
examined agencies that conduct their adjudicatory proceedings pri- 
marily in the federal courts rather than in administrative hearings, 
such as the Department of Labor and the Food and Drug Administra- 
tion, seem to operate effectively and without undue burden under 
the discovery provisions of the Federal Rules of Civil Procedure » 
Reasons for the usual greater reluctance to permit discovery in 
administrative adjudications are suggested below* 

It is scarcely surprising that acceptance of discovery prac- 
tices should occur first in judicial proceedings with priority even 
there to civil over criminal proceedings, and that acceptance by 
administrative agencies should come later, if indeed at all. Liti- 
gation in the civil courts is ordinarily between two (or more) 
private parties v/ho have equal interests in the applicable rules 
of procedure and stand to gain or lose about the same as rules are 
changed. Thus, as lawyers generally - or, at least, leaders at the 
bar - can be shown that pretrial conferences and discovery proce- 
dures provide opportunities for more effective representation of 
clients, they can be persuaded to endorse efforts in that direction. 
Even in criminal proceedings, where prosecution and defense each 
has some advantages by way of superior investigatory means or consti- 
tutional protection denied to the other, both can often be convinced 
that there are advantages in increased pretrial conferences and 
enlarged rights of discovery. The prosecution may be willing to 
relinguish something of the advantage it has in superior aids to 
investigation in return for relaxation of some of the rights of the 
defense that inhere in the privilege against self-incrimination and 
the obligation of the prosecution to prove guilt beyond a reasonable 
doubt. 

The situation in the administrative process is very different. 
As a natural concomitant of the typical administrative obligation 
to protect and conserve the "public interest, *V the agencies are 
in general armed with substantial and sweeping powers of inspection, 
investigation, and testing that are of course either denied to or 
beyond the usual capacity of private parties. In addition, agencies 
have at their command formidable accumulations of expertise in the 
area of agency competence; and agency positions are fortified, not 
only in their own proceedings, but as well in the courts, by the 
realization that the agency seeks vindication not so much of its 
own interest as it does that of the public. This aspect of the govern- 
mental advantage is even more marked in administrative than in crimi- 
nal proceedings. Agencies are not required to prove their cases 
beyond a reasonable doubt, nor is the privilege against self-incrimi- 
nation ordinarily a substantial obstacle in the way of achieving 
their objectives. V/hen viewed from this perspective, agency reluc- 
tance to relinguish the advantages of nondisclosure is very under- 
standable. Agencies see at first little to be gained in return 
save greater difficulty in establishing positions which they believe, 
in good conscience, to be in the public interest. 

In one aspect of disclosure the agencies have demonstrated 
willingness to follow the lead of civil litigation. The prehearing 
conference has become as commonplace in the 1960 's as it was a 



14 
rarity before the APA was enacted. In this practice the agencies 

have found an effective tool for encouraging settlement of cases 

or at least shortening the time necessary for hearing. 

Assurance of similar gains to an agency which provides discov- 
ery against itself is of course less obvious to the agencies. As 
already noted, there is at present a potential imbalance in any 
agency proceeding in v/hich the agency is arrayed against a private 
party. Although agency and respondent are both entitled to the 
issuance of subpenas for essential testimony and documents, there 
are two differences, both of which v/ork to the advantage of the 
agency. - 

In the first place, while the agency may presumably subpena, 
in investigatory proceedings, or for use in adjudicatory proceedings, 
any record of even remote relevance without fear of judicial nonen- 
forcement, the private party may have a subpena only as to testimony 
or documents needed for the hearing, and then only upon a "shov/ing 
of general relevance and reasonable scope of the evidence sought." 
(For a possible broadening of the subpena power, see Recommendation 
No. 13, adopted by the Administrative Conference on April 3, 1962. 
Appendix E.) No matter how generous the hearing officers, one can 
scarcely doubt that the agency rights are, in Orwell ian terms, 
"more equal" than the rights of private parties. 

Second, and more important, is the fact that the agency may 
seek testimony or documents from any person without restriction, 
including demands made upon the respondent, his employees, or asso- 
ciates. The respondent, however, may not, either before trials or 
during trial itself, demand as of right any information or records 
which the agency has designated confidential (except in the limited 
circumstances covered by the Jencks rules, as discussed below). It 
is perfectly natural that agencies should be reluctant to relinquish 
such tactical aids to successful litigation. 

Evaluation of other agency reasons for opposing enlarged dis- 
covery is obscured somewhat by the question of privilege. When 
agencies litigate in the federal courts, they are stripped of their 
administrative discretion to classify material as confidential and 
refuse its disclosure. Even in judicial proceedings the agencies may 
of course plead any of the customary privileges available to all 
parties, including the attorney-client privilege and benefit of the 
work-product rule. In addition, agencies, by their nature as parti- 
cipants in the governmental process, may plead the informer'^s privi- 
lege; they may refuse disclosure of "secrets of state"; or they may 
urge the most compendious of all the privileges, the so-called execu- 
tive privilege. 15 j^q q^q suggests that less in the way of privilege 
would or should be available to an agency in its own hearing proce- 
dures, even under the most generous viev/ of appropriate discovery 
against the Government, Nevertheless, to subject administrative 
prehearing and hearing procedures to discovery rules comparable to 
those in the federal courts might well enlarge appreciably the 
records and data to which litigants before the agencies^: would be 
given access. 



Agencies may v/ell ask what advantage may accrue to them as a 
result of providing discovery that will be utilized principally by 
persons charged with violation of statute or agency regulation. 
Candor requires the answer that the argument in favor of discovery 
in the administrative process must be made in terms of the ''public 
interest*' to whose pursuit the agencies are already committed. 
Most agencies state that they make available to parties arrayed 
against the agency all the information that they ''need to know." 
But the disinterested observer can scarcely be surprised that the 
private party respondent prefers an opportunity to determine for 
himself, under quasi-judicial scrutiny, whether there is in fact 
other material which would help his case v/ithout undue prejudice 
to government sources or essential methods of operation. The fore- 
going is not to say that agency personnel can not be persuaded that 
there may be advantages to the administrative process as a whole to 
be gained from use of discovery techniques. Rather it is only to 
note that the advantages to be gained from enlarging discovery prac- 
tices are by no means as two-sided in the administrative process as 
they tend to be in judicial proceedings, civil and criminal. 

On the other hand, there are several factors that make even 
more compelling the argument in favor of discovery in the administra- 
tive process than in other kinds of proceedings. 

First s As a corollary to the matters referred to above, the 
seeming disadvantage to private parties that results from the super- 
ior investigative powers at the command of federal agencies provides 
at least an arguable justification for some evening of the balance. 
Moreover, particularly in the area of public service activities, it 
is important not only that there be fairness in fact, but as well the 
procedures must seem fair on their face. Private parties involved 
in administrative proceedings are sometimes disturbed by the fact 
that the proceedings are governed by rules of procedure prescribed 
by one of the parties rather than by a third party as would ordin- 
arily be the case. Discovery procedures are useful in minimizing 
this concern. Similarly, where executive, legislative, and judicial 
powers are blended in a single agency's activity, the resulting need 
for adherence to scrupulous standards of fairness is served by pro- 
viding reasonable opportunity for discovery. Public acceptance of 
agency decisions is not unrelated to the giving of satisfaction in 
these regards^ '-. ■ >- 

This concern for increased public acceptance of agency prac- 
tices and decisions is said to have been one of the factors that led 
the FAA to provide discovery procedures modeled on the Federal Rules. 
No dissatisfaction with the operation of these rules is reported to 
date » 

Second . The fact that there is no rigid separation of func- 
tions within federal agencies accentuates the disability under which 
the private party suffers as a result of his being denied access to 
information available v/ithin the agency.lS ^^s a result, it is at 
least sometimes possible for a hearing officer to learn matters 
from agency technical staff that respondent would wish to refute 
or subject to cross-examination if he coul'd know that it was avail- 
able to the hearing officer with the pov/er of initial decision or 
the agency with ultimate authority. 



To raise this as a problem does not by any means suggest 
that an appropriate solution would be to make all agency files 
available. But it is true that many have been troubled by the 
fact that almost without exception federal agencies classify as 
confidential material in their files and then refuse disclosure except 
within their own discretion. The question raised is whether there 
should be an enlargement of the authority of hearing officers to 
determine when disclosure would be sufficiently important to an 
applicant and nonprejudicial to the agency to justify its revelation* 

Third . A further consideration that sets administrative pro- 
ceedings somev/hat apart from judicial proceedings is the greater 
flexibility of procedure which is characteristic of the former. 
This, however, is a factor v/hich ambiguously looks both in the direc- 
tion of support for, and opposition to, acceptance of discovery 
techniques. On the other hand, the argument is made that the already 
substantial delays in many administrative proceedings whould be 
heightened if pretrial discovery should become available to litigants 
in those proceedings. This v/as in fact one of the principal argu- 
ments advanced against discovery in 1953-54 in the Pleadings Commit- 
tee of the President's Conference on Administrative Procedure, and 
was unquestionably an important factor in that Committee's failure 
to agree on a recommendation. 

On the other hand, under the Federal Rules of Civil Procedure, 
and apparently as well in states that have adopted discovery tech- 
niques patterned after the Federal Rules, the experience has been 
just the opposite. That is, after judges and parties become accus- 
tomed to working under the Rules, the consensus appears to be that 
litigation is simplified and shortened, and settlements are encour- 
aged. There is no reason to believe that administrative proceedings 
are so different in character that this experience would not be 
relevant as a predictive factor. 

Backhanded support for this view is furnished by the argument 
sometimes advanced that pretrial discovery is not necessary because 
of the relative ease of securing continuances upon a showing of sur- 
prise. The difficulty with the argument is that the very ease of 
securing continuances is one of the principal causes of delay. Thus, 
it would appear that any scheme whereby continuances could be reduced 
would be a welcome step toward elimination of delay. There is every 
indication that discovery, coupled with effective prehearing proce- 
dures, would go far to achieve that end. 

Fourth . Recent extension of the prehearing conference as a 
device for settlement of administrative litigation has already been 
mentioned. Now it remains only to call attention to the close rela- 
tionship between the prehearing conference and discovery. In a 
sense, of course, any effective pretrial or prehearing procedures 
are discovery devices; but their effectiveness is limited so long 
as disclosure is purely voluntary. This factor would seem to be 
accentuated in the administrative process, v/here, as noted above, 
the Government has substantial investigatory powers that are ordin- 
arily denied to private parties. Another way of saying the same 



thing is to suggest that the agencies already have means of secur- 
ing most of the information that v/ould be available under typical 
discovery procedures • Accordingly, agencies may have little to 
learn from respondents at prehearing conferences. The usefulness of 
the prehearing conference may be substantially reduced in the ab- 
sence of any means by ^yhich the private party may secure discovery 
against the Government. 

The Committee on Information and Education, in its First 
Draft of Recommended Procedures for the Trial of Protracted Cases 
Before Administrative Tribunals, recommending extension of discovery, 
makes the point of interrelationship between prehearing and discov- 
ery as follows: ^7 

Definition of issues and control of discovery are 
closely interrelated and must be coordinated. Petitioners 
for agency action may hesitate to commit themselves to a 
statement of the issues until they have had substantial dis- 
covery from the opposition, or from the agency *s staff. 
Similarly, neither the opposition nor the staff may be suffi- 
ciently acquainted with the facts to permit a precise defini- 
tion of the issues until they have had discovery from the 
petitioners. 

But e::tensive discovery cannot be kept within reasonable 
bounds until there is some understanding of the issues that 
must mark the bounds of possible discovery. And those bounds 
must be set early if confusion is to be avoided. The remedy 
suggested is that each side be required to submit promptly, 
in writing, its tentative statement of the issues. When 
these statements are discussed at a pre-trial conference, 
consideration can be given to limiting discovery, for exam- 
ple as to subject matter, geographical area and period of 
inquiry. Initial discovery can then proceed v/ithin the 
bounds established. 

Vlhen the FTC revised its rules in 1961 to provide for greater 
utilization of the prehearing conference and for increased discovery, 
there was apparent recognition of the interrelationship of the two 
and the mutual support that each would provide for the other. Al- 
though definitive studies have not yet been completed by the FTC on 
the effect of these changes, there appears to be general satisfac- 
tion with the results. 

It should be emphasized again tbat there is no suggestion that 
existing privileges supporting nondisclosure by agencies in federal 
courts should be limited in any way. Thus, agencies may now assert 
in federal court the privileges available to private parties and, 
in addition, may rely on further privileges arising out of the Gov- 
ernment's unique position, such as the stste secrets privilege, 
informer's privilege, special application of the work-product rule^ 
and that most compendious of all, the executive privilege. These 
will be discussed below to demonstrate how substantial is the pro- 
tection from disclosure of matters v/hich should not be revealed. 
The principal thrust of this memorandum, however, is to suggest 
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that less important matters, now often routinely classified as 
confidential and not subject to disclosure, may be revealed with an 
over-all gain to the administrative process. The inquiry divides 
naturally into several separate areas. 

One cluster of problems arises in connection with agency pro- 
ceedings in which an adverse party seeks disclosure by an agency of 
the prior statements of other persons (whether witnesses or not), 
internal agency investigative reports or other memoranda, documents 
on file with the agency, lists of witnesses to be used at a hearing, 
or any other information believed to be useful in preparation for 
hearingo These matters, discussed in part B, below, require dis- 
tinction between prehearing discovery procedures and those at the 
hearing (applicability of the Jencks rule and statute, for example). 
Separate discussion is alsa required as to the availability to the 
agency of various privileges grounded in statute, coiimion-law rules, 
or those believed to be inherent in the governmental process, 

A second series of questions arises in connection with liti- 
gation in court to which the agency may or may not be a party. One 
group of questions involves cases in v/hich the agency is a third- 
party bystander to the litigated proceedings, and discovery from 
the agency is sought in aid of one of those litigants. Here the 
considerations favorable 1:o and adverse to discovery are of course 
somewhat different than where the agency is itself a party ot the 
proceedings for v/hich discovery is sought. These matters are dis- 
cussedin part C(l), below. 

Where the agency itself files an action pursuant to special 
statutory remedies or where declaratory or injunctive relief is 
sought against the agency, the considerations involved in discov- 
ery and privilege are still different. These matters are discussed 
in part C(2), below. 

B. Discovery by Depositions and Interrogatories, Production 
of Documents, and Admissions . — The discovery devices enumerated 
in the title of this section include the principal modern techni- 
ques of discovery, as particularly outlined in Rules 26 to 37 of the 
Federal Rules of Civil Procedure. The APA speaks of these matters 
only in the most general terms. "Agency subpenas authorized by 
law shall be issued to any party upon request . • • upon a state- 
ment or showing of general relevance and reasonable scope of the 
evidence sought." Section 6(c). "Officers presiding at hearings 
shall have authority, subject to the published rules of the agency 
and within its powers, to • . . (2) issue subpenas authorized by law, 
. . . (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, . • . (6) hold conferences for 
the settlement or simplification of the issues by consent of the 
parties, . . . ." Section 7(b). 1^ But it seems quite clear that 
the subpenas referred to were thought of in relation to witnesses 
and parties other than agencies; the depositions v/ere never con- 
ceived to relate to agency personnel; 19 and the prehearing con- 
ferences v/ere not visualized as vehicles for securing access to 
agency secrets. To whatever extent agency rules and regulations 
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permit disclosure of agency f il©§ and records, it seems to be on 
the basis of agency discretion. 20 

Some contend that the AFA as it now reads could, and should, 
be construed to provide for the taking of depositions and the use 
of other discovery devices to achieve results similar to those 
obtained under the Federal Civil Rules. 21 And Professor Davis has 
written. 

Probably no sound reason can be given for failure to extend 
to administrative adjudication the discovery procedures worked 
out for judicial proceedings. 22 

However, as Professor Davis also notes, the scanty case law on the 
subject seems to deny the interpretation that the APA v/as designed 
to provide depositions or other devices for discovery in the con- 
ventional sense. ^*^ In any event, such is the construction placed 
on the APA by the agencies. Apart from cases in court in v/hich 
agencies are parties, where the federal discovery rules do apply, 
most federal agencies do not provide in their rules for any signi- . 
ficant amount of discovery against the agency. This is not to deny 
the truth of the frequent agency assertion that in fact they volun- 
tarily provide more information from their files than is required 
by their rules. The difficulty remains, hov/ever, that v/here there 
is no regularized way of securing data, except within agency dis- 
cretion, complaints of unfairness v/ill be made, no matter how ill- 
founded in fact. 

The Jencks Rule in Administrative Proceeding s . -- In Jencks 
V. United States , 2^ a criminal case, the Supreme Ccart held that 
the defendant had a right to inspiect FBI reports inrde two years 
earlier by prosecution v/itnesses. The Court formulated a general 
rule of evidence that a defendant in a criminal ca: is entitled 
to all prior statements of the witness in the pos^ on of the pro- 
secution which concern the same events and activit their tes- 
timony. Perhaps indicating that the rule also ha:' nes of due 
process, the Court said, "Justice requires no les>j egislaticn 
enacted the same year26 modified the decision son?: ile affirm- 
ing the basic principle that the defendant may dem.. auction 
of any prior statement of a v/itness relating to his mony. 

Although neither the Supreme Court decision statute 
mentioned administrative proceedings, the widesprc tice among 
federal agencies - nearly uniform except in some r security 
cases - is to accept the general principle that v/l agency 
witness is challenged on grounds that impeaching r -::i can be 
found in agency files, the respondent is entitled inspection of 
the witness' prior statements v/hich are relevant to the challenged 
testimony. Such was the specific ruling in Communi j t Party of the 
United States v. Subversive /ctivities Control Boa . . :.^^" .aind in KLRB 
y. Adhesive Products Corp .-^<^ Since those decisio i other agencies 
have announced adherence to the same policy, inducing, among 
those whose practice is suinmarized in Appendix C, tlie FTC, INS, 
and SEC. Only in certain State Department proceedings have instances 



been discovered in which the Jencks principle is not applied in 
administrative adjudicatory proceedings, as noted in Appendix C. 
Elsev/here the rule seems securely established as a part of federal 
administrative law, a sort of ''fair play" rule developed indepen- 
dently from, and almost despite the provisions of ^ the APA.29 

To say that the Jencks rule applies generally throughout the 
federal administrative establishment is not to say, however, that 
its enforcement necessarily lessens in any way assertions of privi- 
lege otherwise available to administrative agencies. Thus, in the 
Communist P arty case the Government did not claim privilege, and in 
Adhesive , while a claim of privilege was made and denied, the denial 
was based on the facts of the case. There was thus no assertion that 
a proper claim of privilege would be rejected. 

At least one court has accepted a claim of privilege for state 
secrets in a civil action even v/here the United States was plaintiff; ^^ 
and this would seem equally available in administrative proceedingSo 
But a strong argument can be made that where the Government is the 
moving party (whether in civil, criminal, or administrative proceed- 
ings), it in effect v/aives its claim of privilege in this respect 
by introducing the testimony of a witness subject to impeachment 
fromihe Government's files. 31 

Also unresolved, but in the process of case-by-case determina- 
tion, is the question of v;hat sanctions can be appropriately im- 
posed upon an agency for refusal to divulge the record deemed neces- 
sary under the Jencks rule. In the Jencks case itself it was held 
that refusal to provide the demanded statements should result in 
dismissal of the indictment. But the Jencks statute does not go so 
far, providing instead for the striking of the v/itnessT testimony 
or the declaration of a mistrial. Since the statute does not in 
terms apply to administrative proceedings, no particular solution 
is preordained. It can be left either for agency formulation of 
rules, case-by-case resolution in the courts, or for legislative 
determination. IVhichever route is chosen, it might well be appro- 
priate to allow some flexibility for hearing officer discretion, 
subject to judicial review, as to the proper sanction in any parti- 
cular case. J 

C. Discovery From Administrative Agencies in Federal Civil 
Proceedings . — This topic properly divides into tv/o parts, civil 
suits in which an agency is plaintiff or defendant, and civil 
suits between private litigants in v;hich the agency from which 
discovery is sought is not a party. Both aspects of the question 
have much in common, however, so will here be discussed together. 

The first and most important point to be noted about both is 
that where the proceedings are in the federal courts, civil cases 
are governed by the federal discovery rules, whether the Government 
is a party, whether an agency is a party, or even if discovery is 
sought of executive department or agency files in a proceeding 
between private litigants. 32 
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The second point, and one which will not be here discussed, 
^ is the obvious fact that administrative agencies, in refusing 

disclosure of information in their possession, may assert any recog- 
nized common-law or statutory privilege to which other litigants or 
t third parties would be entitled. The critical issue, v/hich sets 
the government agency apart, is the question of the extent to which 
it may assert a "governmental privilege*' based on its special status 
as guardian of an interest larger than its own, the public interest. 
Governmental privilege may include the secrets of state privilege, 
the informer's privilege, or simply the executive privilege; but 
each claim must fundamentally be grounded in an assertion that the 
public interest will be better served by withholding than by dis- 
closure. Relying on such privileges as the basis for nondisclosure 
of information, agencies have discharged people from public employ- 
ment, caused their discharge from private employment, denied pass- 
port applications, excluded resident aliens from readmission, rejected 
applications for suspension of deportation, refused access to an acci- 
dent investigation report, required registration of organizations as 
subversive, and initiated criminal proceedings. In most of these 
cases, and in many others, the claim of privilege has been success- 
ful in Judicial proceedings • 33 From this point on the issues diverge 
to some extent, depending on whether the agency is a party or not, 

1. Discovery From an /igency in Litigation Between Private 
Parties , --The starting point for this inquiry is the 1900 case of 
Boske V. Comingore* ^^ in which a state court, in a suit by the Com- 
monwealth of Kentucky against a distiller, had ordered a collector 
of internal revenue to respond to a deposition requiring disclosure 
of his files. His contempt sentence for refusal to comply was set 
aside by the Supreme Court on petition for habeas corpus. The Court 
relied on regulations issued pursuant to the so-call ^'housekeeping** 
statute (5 U.S.C. § 22), which then read as follows: 

The head of each department is authorized to prescribe regu- 
lations, not inconsistent with law, for the government of 
his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the custody, 
use and preservation of the records, papers, and property 
appertaining to it. 

^ Although the ruling has sometimes been more widely read, the actual 
holding was only that a department head "may take from a subordinate 
c . o all discretion as to permitting the records in his custody to 
be used for any other purpose than the collection of the revenue, 
and reserve for his own determination all matters of that character.'* 

That holding was quite enough, however, to encourage the various 
departments and agencies to adopt regulations taking full advantage 
of the principle there approved that departments could deny disclo- 
sure of matter deemed confidential except on specific approval of 
the department head. Department of Justice Order No. 3229,^0 pro- 
viding in part as follows, was v/idely copied, and has served ever 
since as the pattern for administrative regu-lations on this subject. 
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V/henever a subpena duces tecum is served to produce any of 
such files, documents, records, or information, the officer 
or employee on whom such subpena is served, unless otherwise 
expressly directed by the Attorney General, v/ill appear in 
court in answer thereto and respectfully decline to produce 
the records specified therein, on the ground that the disclo- 
sure of such records is prohibited by this regulation. 

The validity of that regulation was upheld in United States ex 
rel> Touhy v^ Ragen ,37 a habeas corpus proceeding in which the peti- 
tioner, a state prisoner, sought a subpena against an FBI agent to 
produce records alleged to show that the conviction had been ob- 
tained by fraud. The contempt conviction of the agent, who had re- 
fused to produce, was reversed because the agent had not been au- 
thorized to produce by his superior. As a result, since subordinate 
officials cannot be held in contempt for nondisclosure, and since 
the trial court ordinarily lacks jurisdiction over the department 
head, the latter is ordinarily left v/ith discretion as to what in- 
formation to release. 38 

Section 22 v/as amended in 1958 by the addition of the follov/- 
ing sentence : 

This section does not authorize withholding information from 
the public or limiting the availability of records to the 
public. '^^^ 

The purpose of the amendment seems to have been to withdraw any in- 
ference that an ultimate power of nondisclosure could be based on 
section 22; but it seems clear that the amendment was not intended 
to overrule or change in any way the two major decisions of Boske 
and Touhy. 40 indeed, it is difficult to find any practical change 
effected by the amendment. With earlier case law unchanged, and the 
department head often unavailable to local court *s process, depart- 
ment heads retain considerable authority for effective withholding 
of information they prefer not to disclose. Moreover, it has still 
never been held that a department head can be compelled to respond 
to judicial subpena even where otherwise within a court's jurisdiction. ^- 

The remaining question is whether section 22 should be further 
amended, as sometimes suggested, 42 to permit department heads to cen- 
tralize authority in themselves to decide whether to comply with a 
subpena or resist on specified grounds of privilege, immunity, undue 
burden, or lack of necessity t? the litigant's case. Under such a 
proposal, once the claim is made to and adjudged by a court, regu- 
lations under section 22 would no longer be available to prevent 
compliance with a court's disclosure order. 

2. Discovery From an Agency in Judicial Proceedings to T/hich 
the Agency Is a Party . — From the agency standpoint the problems 
presented in this situation are more acute than the cases above dis- 
cussed where the agency was not a litigant. In the cases discussed 
above the only sanction for nondisclosure which can be imposed against 
the agency is a contempt citation against an agency official; even 
that can almost always be effectively avoided, as already noted. 
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But in proceedings in which the agency is itself a party, not only 
is it subject to federal discovery rules in the abstract, but as , 
well the court can impose sanctions of real effectiveness where the 
agency persists in refusal. 

The issue may arise in the context of agency suits to enforce 
statutory penalties, as in the Fair Labor Standards Act, in civil 
actions to enforce the antitrust laws, or in declaratory judgment 
OE* injunctive proceedings brought by private individuals against an 
agency or its officers. 

The leading case in this area, although one not involving 
agency proceedings, is United States v, Reynolds , "^^ After the 
crash of a military plane flight-testing secret electronic equip- 
ment the widows of three civilians aboard sued the United States 
under the Tort Claims Act and moved, under Rule 34, for production 
of the official accident investigation and statements by three sur- 
viving crew members taken in connection v/ith the official investi- 
gation. The Secretary of the Air Force filed a formal claim of 
privilege based on the confidential nature of the information sought, 
but offered to produce for testimony the three survivors, except as . 
to material of a "classified nature." The Supreme Court upheld the 
claim of privilege (over the dissent of Justices Black. Frankfurter, 
and Jackson); but in doing so made it clear that the privilege must 
be asserted and established on recognized grounds, for "judicial 
control over the evidence in a case cannot be abdicated to the ca- 
price of executive officers."^- The factors to be weighed by 
courts in passing upon governmental claim of privilege were stated 
as follows: 

In each case, the showing of necessity v/hich is made 
will determine how far the court should probe in satisfying 
itself that the occasion for invoking the privilege is appro- 
priate. V/here there is a strong showing of necessity, the 
claim of privilege should not be lightly accepted, but even 
the most compelling necessity cannot overcome the claim of 
privilege if the court is ultimately satisfied that military 
secrets are at stake. A fortiori , where necessity is dubious, 
a formal claim of privilege, made under the circumstances of 
this case, will have to prevail. Here, necessity was greatly 
minimized by an available alternative, which might have given 
respondents the evidence to make out their case without forc- 
ing a showdown on the claim of privilege. 45 

The privilege here at issue has been described as "secrets of 
state," involving "the public security or concerning the military 
or naval organizations^ or plans of the United States, or a State or 
Territory, or concerning international relations. ""^^ As indicated 
in the Reyno^lds case, when properly asserted, the privilege will be 
upheld,^*^-" " 

The informer's privilege, involving the Government's right to 
withhold the identity or statements of- one who furnishes information 
concerning violation of Igw, has been most fully discusseid in 
Roviaro v. United States . "^^ Emphasizing that "no fixed rule with 
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respect to disclosure is justified, ** the Court noted that 'The 
problem xs one that calls for balancing the public interest in pro- 
tecting the flow of information against the individual's right to . 
prepare his defense. *'^^^ In addition to the limitation there im- 
posed by fundamental requirements of fairness, the Court noted 
also a further limitation inherent in the nature of the privilege: 

The scope of the privilege is limited by its underlying 
purpose. Thus, where the disclosure of the contents of a com- 
munication will not tend to reveal the identity of an informer, 
the contents are not privileged. Likewise, once the identity 
of the informer has been disclosed to those who would have 
cause to resent the communication, the privilege is no longer 
applicable.^® 

The final aspect of the above limitation, absence of privi- 
lege where the informer ^s identity is known, was applied in Mitchell 
v. Bass 51 where the Eighth Circuit dismissed an FLSA action to 
enjoin defendants from violating various provisions of the Act. 
Dismissal was based upon the Secretary's refusal to produce the 
statements of witnesses made to Wage and Hours Division investi- 
gators where the identity of the witnesses was known. The Bass 
case was distinguished, hov/ever, in Mitchell v. Roma ns where, in 
a similar action, the Secretary refused to disclose which of 85 
employees (named as having knowledge of the case) had actually 
given information of violations. 

A distinction must be drav/n between telling an employer 
which employees were underpaid and who gave the informa- 
tion about underpayment. Such informers, even if they are 
employees, are unlike informers whose identity is to be dis- 
closed in relations to a question of probable cause. 53 

A final privilege on which agencies strongly insist, not only 
in agency proceedings, but as v/ell in resisting demands for infor- 
mation in judicial proceedings, is the so-called work-product rule. 
That the federal discovery rules do not automatically upset this 
basis for a lawyer's resisting production of his own investigative 
efforts is most definitively set forth in Hickman v. Taylor . ^^ 
Although that case did not involve an administrative proceeding, the 
principles there stated have been applied also in the administrative 
context. 55 j^ that case the Court said: 

When Rule 26 and the other discovery rules were adopted, this 
Court and the members of the bar in general did not believe 
or contemplate that all the files and mental processes of 
lawyers were thereby opened to the free scrutiny of their 
adversaries. And we refuse to interpret the rules at this 
time so as to reach so harsh and unwarranted a result. 

In agency practice the work-product concept tends to Include 
all investigative files, preliminary opinions, and other internal 
communications that relate to management of the agency business. 
The courts have generally accepted this claim when seriously ad- 
vanced, but ordinarily without much analysis of the reasons or 
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justification for doing so.^^ It has been suggested that the Com- 
munist Party case, supra, made ''a deep inroad*' into the privilege 
by requiring production of records shown to contain evidence contra- 
dictory of the testimony of a government witness.^® But this 
seems to be nothing more than an application of the Jencks ''fair 
play" rule to administrative proceedings, as discussed above, leav- 
ing fundamentally untouched the assertion of the privilege of with- 
holding internal management records and data in all other cases. 

In this connection it is worth noting that the Administrative 
Conference recommended^ on April 3, 1962, changes in practices in- 
volving the resolution of disputes relating to government procure- 
ment, which amount to discovery procedures. Recommendation No. 12 
reads as follows: 

IT IS asCOMMENDED to departments and agencies of the 
Federal Government engaged in procurement, which have esta- 
blished internal appellate procedures and entities (i.e., 
boards of contract appeals, boards of review, etc.) which 
render decisions or opinions concerning disputes under con- 
tracts of departments or agencies, afford contractors, in 
cases where a substantial issue of fact is material to the 
decision or opinion, the opportunity to know and contest in 
the appellate proceedings the evidence which supports the 
position of the contracting officer of the department or 
agency, and establish and publish appropriate procedures to 
this end where they are not presently provided. 

j III. Conclusion 

In sum, the foregoing suggests that even in the federal 
courts where federal administrative agencies are subject to the 
federal discovery rules like other litigants (except to the ex- 
tent that they may assert certain recognized privileges not avail- 
able to private parties), they have not been called upon to dis- 
close matters that are truly prejudicial to the conduct of their 
various agency missions, A few agencies have provided for similar 
discovery opportunities in administrative adjudications v/ith ap- 
parent satisfaction. The Committee believes that the practice, 
modified as necessary in individual agencies, should be extended 
generally throughout the federal administrative establishment as a 
means of reducing delay and promoting fairness. 
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APPENDIX A 
ADMINISTRATIVE PROCEDURE ACT 

Public Information 

Section 3. Except to the extent that thero is involved (1) any 
function of the United States requiring secrecy in the public in- 
terest or (2) any matter relating solely to the internal manage- 
ment of an agency — 

(a) Rules* — Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and 
field organization including delegations by the agency of final 
authority and the established places at which, and methods whereby, 
the public may secure information or make submittals or requests; 
(2) statements of the general course and method by which its func- 
tions are channeled and determined, including the nature and re- 
quirements of all formal or informal procedures available as well 

as forms and instructions as to the scope and contents of all 
papers, reports, or examinations; and (3) substantive rules adopted 
as authorized by law and statements of general policy or interpre- 
tations formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to and served upon named per- 
sons in accordance with lav/. No person shall in any manner be 
required to resort to organization or procedure not so published, 

(b) Opinions and Orders , — Every agency shall publish or, in 
accordance with published rule, make available to public inspec- 
tion all final opinions or orders in the adjudication of cases 
(except those required for good cause to be held confidential and 
not cited, as precedents) and all rules • 

(c) Public Records ,. —Save as otherwise required by statute, 
matters of off icxal record shall in accordance with published rule 
be made available to persons properly and directly concerned except 
information held confidential for good cause founds 

Ancillary Matters 
Section 6. Except as otherwise provided in this Act— 



(b) Investigations , — , • • • Every person compelled to submit 
data or evidence shall be entitled to retain or, on payment of law- 
fully prescribed costs, procure a copy or transcript thereof, ex- 
cept that in a nonpublic investigatory proceeding the witness may 
for good cause be limited to inspection of the official transcript 
of his testimony. 
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Hearings 

Section 7. In hearings which section 4 or 5 requires to be 
conducted pursuant to this section — 



(b) Hearing Powers « — Officers presiding at hearings shall 
have authority, subject to the published rules of the agency and 
within its pov/ers, to . • • (4) take or cause depositions to be 
taken whenever the ends of justice would be served thereby, . . . 
(6) hold conferences for the settlement or simplification of the 
issues by consent of the parties • • • • 
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APPENDIX B 

THE "HOUSEKEEPING" STATUTE (5 U.S.C. § 22) 

The head of each department is authorized to prescribe regula- 
tions, not inconsistent with law, for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and 
performance of its business, and the custody, use, and preservation 
of the records, papers, and property appertaining to it. This 
section does not authorize withholding information from the public 
or limiting the availability of records to t he public. 



APPEITOIX C 
DISCLOSURE OF CONFIDEITTIAL MATTER IN SELECTED AGENCIES 

Department of Agriculture 

Late in 1961 the Department published completely revised regu- 
lations relating to the disclosure of official records (7 C.P.R. 
§§ 1,1-1.7), the effect of which may be summarized as follov/s: 

"It is the policy of this Department to make its official re- 
cords available to the public to the maximum extent possible.'* 
7 CaP^R. § 1.1. Exceptions to the rule of general availability 
occur v/here statute, presidential directive, or departmental regu- 
lation (not otherwise defined - see 7 C.F.R. § 1.4(a)) forbids 
discloure; and records described as ''administratively confidential*' 
may not be disclosed. 7 C.F.R. § 1.4(b). The nineteen categories 
of restricted materials range from blueprints of meat slaughtering 
plants to minutes of meetings of boards of directors under admin- 
istrative supervision of the Department. Other categories involve 
protection of methods of business operation, research techniques, 
personnel reports, information received in confidence, and internal 
memoranda relating to policy determinations or administrative deci- 
sions v/here disclosure v/ould give to some person or persons an 
undue advantage or disadvantage. 

Administratively confidential material v/ill be released upon 
agreement, where appropriate, for maintenance of the material's 
confidential nature. In cases where information in these classes 
is demanded by compulsory process, the matter is referred to the 
Secretary for final determination. VJhere he concludes that com- 
pliance v/ould be improper, the officer or employee to whom process 
is directed "will appear in answer thereto and unless otherv/ise 
expressly directed by the Secretary, respectfully decline to pro- 
duce" the material, 7 CJf'.R. § 1*6. 
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. Federal Aviation Agency 

In October, 1961, a distinguished committee composed of 
individuals outside the FAA reported to the Administrator its find- 
ings on the agency *s procedures in adopting and enforcing safety 
regulations. In the report of that study, known as Project Tight- 
rope, a recommendation was made for the initiation of a '♦trial type 
hearing before an independent hearing examiner prior to suspending 
or revoking a certificate.'* Report, page VII. Procedural regu- 
lations in implementation of this recommendation were adopted to 
become effective on February 7, 1962, including the following 
elements that bear on discovery (14 C.F.R. §§ 408.1-40S,50) : 

1. The Hearing Officer is empowered to '♦issue subpoenas and 
to take or cause depositions to be taken" and to hold prehearing 
conferences. § 408,34e 

2. "Upon motion of any party showing good cause therefor, 
the Hearing Officer may order any party to produce any designated 
documents, papers, books, accounts, letters, photographs, objects, 
or tangible things, not privileged, which constitute or contain 
evidence relevant to the subject matter of the hearing, and which 
are in the party* s possession, custody or control, in the manner 
provided by Rule 34, Federal Rules of Civil Procedure," § 408.41(e), 

3. "After a Request for Hearing and the Answer have been 
filed, testimony may be taken by deposition ot the instance of any 
party to the proceeding in accordance with the provisions of section 
1004 of the Act or Rule 23 of the Federal Rules of Civil Procedure." 
§ 408. 43. 

4. "In any situation not provided for or controlled by the 
foregoing rules of practice, the Federal Rules of Civil Procedure, 
where applicable, shall govern." § 408.49. 



Federal Trade Commission 

Section 6(f) of the Federal Trade Commission Act provides for 
making available information gained pursuant to reports filed v;ith 
the Commission and by investigation, ''except trade secrets and names 
of customers, as it shall deem expedient in the public's interest; 
o • . •" 15 U.S.C. § 46(f). Disclosure by any employee of infor- 
mation thus restricted is a criminal offense. 15 U.S*C. § 50. See 
also 16 C.F.R. §§ 1.161-1.164. The Commission does not make avail- 
able "[d]ocuments which contain the names of applicants and infor- 
mants, trade secrets, and names of customers, intra-agency communi- 
cations, and information obtained from and classified by other govern- 
mental sources." Survey and Study of Administration, Organization., 
Procedure, and Practice in the Federal Agencies by the Committee on 
Government Operations , Part IIB, p. 1545, 86th Cong., 1st Sess, 
(1957). Reasons given by the FTC are the following: 

"(1) Names of applicants and informants must remain 
confidential in order to prevent possible retaliation by 
powerful competitors against whom complaints are made and 
to protect valuable sources of information. 

"(2) Trade secrets and names of customers must remain 
confidential* This is required by statute. 

'*(3) Intra-agency reports, minutes, memoranda, and 
other internal communications which contain the exchange 
of views of Commissioners and staff members regarding 
Federal Trade Commission cases should be held confidentia 
Publicity would tend to prevent candor in the advice render, 
and would operate to destroy originality in the search for 
nev/ approaches and solutions to new and old problems. 

'"(4) When the Commission has in its files informaticr 
obtained from and classified by other governmental sourcec 
or for which privilege is claimed by such sources, it 
requests that the information be released by such other 
sources •♦• Ibid . 

The Rules of Practice provide for application in writing by a 
member of the public for disclosure/ stating the materials sought 
and the reasons for which inspection or copying is requested. The 
Commission "will take action thereon, having due regard to statu- 
tory restrictions, its rules, and the public interest.'* 16 CFR 
§ 1.164(b). V/here a Commission off icer or employee is required by 
subpena to produce documents designated as confidential, he must 
seek instructions from the Commission, but in the absence of permis- 
sion "he shall appear in court and respectfully decline to produce 
the documents or records or to disclose the information called for^ 
basing his refusal upon this rule." 16 CFR § 1.164(d). 

In passing on requests for production of documents the Commis- 
sion has announced that it will consider not only the confidential 
and privileged nature of the material, but also the purpose for 



which the respondent intends to use it. Postal Life and Casualty 
Insurance Company , 52 FTC 651 (1956); ThomasTille Chair Company , 
9 Ad. L.2d 822 (FTC 1959). Two recent cases illustrate the oper-- 
at ion of this principle. In Giant Food/ Inc. , 11 Ad, L.2d 342 
(FTC 1961), respondent, a grocery chain, was charged v;ith false 
and misleading advertising. In support of that claim members of 
the public, who had earlier been interviev/ed by an FTC investiga- 
tor, testified as to their understanding of claims made by respon- 
dent in its advertisings On cross-examination some testified that 
others had been interviewed but not supenaed. On that basis res- 
pondent claimed that it was entitled to know v/hether other inter- 
viev/ees had given answers favorable to respondent. The Commission 
rejected the argument as "at best conjectural,'* and thus insuffi- 
cient to eliminate the protection afforded such investigative files 
under the "work product" rule. 

In The Texas Company , 12 Ad. L.2d 1G2 (FTC 1962), respondent oil 
company sought aocuments (1) having to do with "the administrative 
construction of the meeting competition provisions" of the Clayton 
Act or other statute barring price fixing, and (2) alleged ex parte 
communications relating to t he instant proceeding. The Commission 
rejected both arguments (Commissioner Slman "not concurring"). 
The request for materials relating to the "administrative construc- 
tion" of applicable law was rejected because the confidential docu- 
ments requested "would not be relevant to any issue in this proceed- 
ing," and because the documents might tend to identify applicants 
or complaining parties. The request for materials in the second 
category was rejected because the grounds specified were "vague 
and speculative." A petition for writ of mandamus to require pro- 
duction of the demanded files was denied by the Fifth Circuit for 
lack of statutory authority to intervene at that stage of the 
proceeding. Texaco, Inc. v. FTC , 301 F.2d 662 (5th Cir. 1952). 
See also Libbey-Owens-Ford Glass Co. , 10 Ad. L.2d 55 (FTC 1960). 

The FTC announced in 1959 its adherence to the policy of the 
Jenck£ rule and statute. E rnest Mark High ; 9 Ad. L.2d 974 (FTC 
1959). However, the FTC will. not. permit disclosure of statements 
by applicants or complaining parties where no direct use is made 
of such statements in the proceedings. Columbus Coated Fabrics 
Corp., 9 Ad. L.2d 510 (FTC 1957). 



Food and Drug Administration 

Section 701 of the Federal Food, Drug, and Cosmetic Act gives 
the Secretary of Health, Education and Welfare general authority 
to promulgate regulations for the *'eff icient enforcement** of the 
Act* 21 U.S. Co § 371. Pursuant thereto the over-all policy of the 
FDA is to make available to the public all information the disclo- 
sure of v/hich v/ill not be incompatible with the public interest or 
result in revealing confidential matters. Sections 301 (J) and 408(f) 
of the Act require certain information obtained by the FDA, such as 
trade secrets and material submitted concerning proposed tolerances 
for pesticide chemicals, to be kept confidential, 21 U.S^Go §§ 331 (j), 
408(f). This has been construed to include also information submit- 
ted in new drug applications. See 21 CFH § 130.32. 

Public records, orders, and opinions of the A^dministration are 
made available at the FDA office where issued. The FDA does not 
routinely make available to the public information obtained through 
inspections of establishments subject to its control, nor informa- 
tion concerning any method or process which is a trade secret. See 
also 21 U.S. C. § 331 (j) above. Official records, such as reports 
of inspections or analyses are available, hov/ever, under the proce- 
dure specified in 21 CFR § 4.1. Under that procedure a person de- 
siring disclosure makes a v/ritten request in prescribed form to the 
Commissioner of Food and Drugs, stating his interest and the use to 
which the materials would be put if made available. The request is 
granted if it is found that to do so *'will not be incompatible v/ith 
the public interest and will not result in revealing confidential 
matters « ..." 21 CFR § 4.1(c). But if the request is denied, 
no disclosure may be made by any officer or employee of the FDA., even 
in response to a subpena^ 21 CFR § 4. (a), (b). 



Immigration and Naturalization Service 

Section 264(b) of the Immigration and Nationality Act of 1952 
provides: 

All registration [date and place of entry of alien 
into United States, his activities, length of stay contem- 
plated, any police record, etc.] and fingerprint records 
made under the provisions of this title shall be confiden- 
tial, and shall be made available only to such persons ox 
agencies as may be designated by the Attorney General. 
<8 Ui'S.C; §.1304. See also sections lo70-1.74 of the 
Statement of Organization of the INS.) 

manuals 
These provisions aj?e further implemented in instruction/as guides 
for Service personnel. The manuals are also confidential and are 
not made available at all to personnel outside the Service. 

By regulation specified national and regional officers of the 
Service are authorized to "furnish, upon application therefor, 
copies of Service records, or information therefrom, and may certi- 
fy that any record is a true copy." 8 CPR § 103.7(a). Exercise 
of this discretionary grant of certification is made upon written 
application stating the interest of the applicant and the purpose 
for which the information is desired. 

There is an officially prescribed form which is furnished to 
each alien as a matter of right and which is available to him as 
evidence of his lawful admission. Evidence of citizenship is also 
furnished as a matter of right. 

The availability of formal records to applicants and their 
attorneys or representatives in a pending case is set out in 8 CFR 
292.4(b). 

Additionally, with regard to civil litigation, information is 
furnished as a matter of course to executors, administrators, or 
parties who are litigants in the settlement of an estate. Infor- 
mation regarding deceased relatives is furnished to individuals 
with a legisimate interest and need. Institutions who^e operations 
generally affect the public interest, such as banl^s and insurance 
companies, are furnished information. Courts are furnished records 
upon subpena or order if the release is approved by the General 
Counsel of the Service. Records are made available to Federal or 
State agencies (including municipalities) for official use. 

A principal objection to extensive disclosure in response to 
requests of others is the administrative burden thus imposed on 
the Service. Other reasons include the right of privacy of the 
individual who is the subject of the record and protection of aliens 
from exploitation. For example, such information will not be 
provided collection agents to aid in tracing debtors, but may be 
made available to prosecutors or defendants in criminal proceedings 
where appropriate in order not to obstruct justice* 
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Access to investigative records is controlled rather rigidly 
so that information there disclosed will not be disclosed at all 
in active cases* Similarly, no disclosure will be made that might 
reveal the nature of the investigative process itself. Similarly, 
in civil litigation to which the Service is not a party the agency is 
unwilling to be used as a reservoir of evidence, so it ordinarily 
requires private parties to seek other sources for desired informa- 
tion« 

The Jencks rule was ruled applicable in INS deportation proceed- 
ings in Carli^l^v^^ 262 F.2d 19 (D.C Cir, 1958), and has 
since been applied also in exclusion proceedings* But there is no 
right for an alien to examine an investigative file at any time be- 
fore the hearing* Pereira v> Murff , 169 P.Supp. 81 (S.D. N.Y* 1958). 

In applications for suspension of deportation, unlike deporta- 
tion hearings themselves, special inquiry officers and the Board 
of Immigration Appeals may use confidential information in reaching 
decisions if disclosure of the information would be prejudicial to 
the public interest, safety, or necessity* S CFR § 244.3, as up- 
held in Jay v. Boyd , 351 U.S. 345 (1956). See also Hintopoulos v. 
Shaughnessy , 353 U,S. 72 (1957). 

Following the Jay case, the Service in 1956 amended 8 CFR 244.3 
therein upheld, and the pertinent regulation is now contained in 
8 CFR 242.17(a), quoted in part bejow: 

. . . In exercising discretionary powers to grant or 
deny an application under this paragraph, the special 
inquiry officer may consider and rely upon information 
not contained in the record, provided the Commissioner 
has determined that it is in the interest of the national 
security and safety to do so. 

Since the latter part of 1956 when this language was put into 
effect, there has been no case in which the use of undisclosed, 
classified information has been authorized by the Commissioner for 
consideration by a Special Inquiry Officer in deciding an appli- 
cation for suspension of deportation and all such determinations 
have been made solely on the basis of record evidence fully disclosed 
in the hearing. 

The use of confidential information in connection with the tem- 
porary withholding of deportation under Section 243(h) of the 
iBimigration and Nationality Act, as distinguished from an applica- 
tion for suspension of deportation under Section 244 above discussed, 
is separately provided for in 8 CFR 242.17(c). 



Department of Labor 

In general, the Department makes available for public inspec- 
tion information required to be filed with it (see, e.g . , 23 U.S.C^ 
§§ 181, 307, 435; 29 CFR 2.4); but specific inforiaatlon submitted 
in confidence will not be disclosed (see, e^. , 29 V.S.C. § 181; 
20 CFR lo21, 1.22; 29 CFR 2.5), See also 29 CFR § 2.9, refusing 
disclosure, without the Secretary's consent, of copies of "accounts, 
letters, files, documents or papers • . • ." 

Because nearly all enforcement proceedings of the various divi- 
sions of the Department are conducted in the regular federal district 
courts, the litigated disclosure questions have arisen primarily in 
the context of the discovery provisions of the Federal Rules of Civil 
Procedure. Thus, in Mitchell v. Bass , 52 F.2d 513 (8th Cir. 1958), 
the Eighth Circuit dismissed the Secretary's action to enjoin 
alleged violation of the FLSA because of the Secretary's refusal to 
produce for defendants' inspection statements taken by investigators 
from four named employees of defendants. The court rejected the 
claim of informer's privilege ( Roviaro v. United States , 353 U^S* 
53, 59-60) because the identity of the employees had already been 
disclosed. It rejected the claim of executive privilege, based 
on 29 CFH § 2.9, because here the Federal Rules were applicable, 
and there was no applicable privilege under 5 U.S.C. § 22 or other- 
wise. See also Durkin v. Pet Milk Co, , 14 F.R.D. 385 (T/.D. Arh 1953), 

In Mitchell v. Roma , 265 F.2d 633 (3d Cir. 1959), however, the 
Third Circuit upheld the Department's claim of informer's privilege 
where defendant sought the names of 85 present or former employees 
of defendant '*known or believed to have knowledge*' of the matter in 
dispute. The Secretary had not waived the privilege, but had ex- 
pressly asserted it* in allowing the privilege, the court distin- 
guished the Bass case, supra . To the same effect, see Mitchell v, 
Neylor , 27 F.R.D. 433 (D. Neb. 1960); Mitchell v. Hogg , 9 Ad.L>2d 341 
CM«D. Ala. 1959). ~ 

The Longshoremen* s and Harbor ?/orkers^ Compensation Act em- 
powers the Deputy Commissioner to order the taking of depositions 
in proceedings under that statute. 33 U.S.C^ § 927(a). V/here there 
is refusal to obey a lawful order of the Deputy Commissioner, appli- 
cation may be made to the appropriate federal district court for 
sanctions* Id, , § 927(b). 

The Bureau of Labor-Management Reports has formulated the fol- 
lowing policies relating to disclosure, as stated in its Compliance 
and Enforcement Manual: 

J - "Investigative information will be discussed with 

or made available only to personnel of the Bureau and 
Department or other governmental agencies who have a 
' need-to-know rthe information involved, in order to take 
appropriate action. . •^•" § 921. 2* 
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Either the Secretary of Labor or his designee may sign subpenas, 
administer oaths, examine v/itnesses, and take depositions* These 
powers, as set forth in section 601(b) of the Act (29 U.S.C. § 521(b)), 
are based on sections 9 and 10 of the FTC Act, See Manual § 938*12. 

Gathering of material from confidential sources is encouraged, 
and presumably promises that the information will be kept confiden- 
tial will be respected unless otherv/ise ordered by a court of law. 
The Manual states as follows j 

942 ,4 Confidential Sources , The regular or perio- 
dic receipt of information from unions, management and 
other informed sources is invaluable in the successful 
investigation of alleged violations. Compliance Offi- 
cers will directly seek to establish confidential 
sources of information in those areas which are parti- 
cularly within the prescribed mission of the Bureau, 



National Labor Relations Board 

The Labor-Management Relations /ct is silent on the question of 
making available or v/ithholding information received in the course 
of investigation or otherv/ise. However, under the authority of 
section 6 of the Act (2G U.S.C, § 156), authorizing promulgation of 
rules and regulations, the Board has adopted rules (29 CFR §§ 102. 
117, 102oll8) and developed practices for the nondisclosure of 
several kinds of information, including the following: drafts of 
Board decisions while circulating for approval; memoranda and other 
internal communications, including manuals of instructions for field 
personnel, evidence developed from preliminary investigations, memo- 
randa by staff lawyers analyzing records and files or points of law, 
and litigation manuals covering cases involving the agency. Survey 
and Study of Administrative Organization, Procedure, and Practice 
in the Federal Agencies by the Committee on Government Operations , 
Part lie, 85th Cong., 1st SesSo, pp. 1829-30 (1957). 

The issue litigated in the federal courts has turned ordinarily 
on questions of privilege. See, e.g. , MI.RB v. Chambers Manufacturing 
Co. , 10 Ad. L.2d 416 (5th Cir, I960) (enforcing cease and desist 
order even though respondent was denied inspection of statements of 
its employees or lists of names of such employees who were inter- 
viewed by investigators, upon court^s finding of nc prejudice); 
Madden v. International Hod Carriers^ Building and Common Laborers ^ 
union , kS77 g.2d bBfc^ {Jth Cir.), cert, denied, 3^4 U.S. 863 (1960) 
(Board investigators not required to testify as to nature and extent 
of preliminary examination); cf. Building and Construction Trades 
Council V. Alpert (1st Cir., May 10, 1^62). ^^T NLRB v. General 
Armature and MlgT Co. , 192 F.2d 316 (3d Cir. 1951); ITLBB v. Vapor 
Blast E/iig. Co. , 2G7 F.2d 402 (7th Cir. 1961), See also Olson Rug 
Co. V. MLRB , 291 F.2d 655 (7th Cir. 1931) (production ordered in 
civil contempt proceeding for violation of Board order); NLR3 v. 
Capitol Fish Co. , 294 F.2d 868 (5th Cir. 1961) (investigator ordered 
to testify where respondent claimed statements given to investigator 
were false or twisted). Cf . MLRB v. Deena Artwove, Inc. , 331 U.S. 
398 (1960) (authorizing discovery, inspection and depositions on mo- 
tion of the Board). 

The Board need not produce, as a condition of enforcement 
of its subpena, documents in its possession v/hich reveal the fac- 
tual basis of the complaint, including names and statements of 
employees whom the Board intends to use as witnesses* Storkline 
Corp> v. KLRB > 298 F.2d 276 (5th Cir. 1962). Review of the pro- 
priety of refusal to supply relevant records can be had at such 
time as the Board seeks enforcements of any later-issued order. 
Id. at 277. 
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Securities and Exchange Commission 

The SEC Rules of Practice (17 CFR § 201.1 et seq.) do not con- 
tain general provisions for discovery procedures for use in Commis- 
sion proceedings; but a limited amount of discovery is available 
under Rule 3(b) which grants to any person who submits data or evi- 
dence in a public investigation the right "to retain or procure a 
copy of his data or a transcript of his testimony on payment of the 
prescribed fees; • • . ^'^ Apparently no distinction is drawn between 
the rights of compelled and voluntary witnesses. 

Before granting such a request in a nonpublic investigation, 
the Commission requires, as authorized by section 6(b) of the APA, 
that the applicant state in writing the reasons for the request; 
the Commission reserves the right to deny such request *'for good 
cause.** 

Rule 25(a) provides that "all information contained in any 
notification, statement, application, declaration, recommended 
decision, or other document" required to be filed with the Commis- 
sion shall be available for public inspection unless forbidden 
by statute, rule, or Commission order. Rule 26(a) sets forth the 
circumstances in which confidential treatment may be requested 
pursuant to statutory authorizations in Clause 30 of Schedule A of 
the Securities Act of 1933 and Rule 485 thereunder, section 24(b) 
of the Securities Exchange Act of 1934 vnd Rule 24b-2 thereunder, 
section 22(b) of the Public Utility Holding Company Act of 1935 and 
Rule 104 thereunder, Section 45(a) of the Investment Company Act 
of 1940 and Rule 45a-l thereunder, or section 210(a) of the Invest- 
ment Advisers Act of 1940. Rule 26(b) sets forth the procedures to 
be followed in assuring nondisclosure to the public when confiden- 
tial treatment is authorized, but makes available to the public any 
order granting or denying a request for confidential treatment. 

Unlike information obtained by required filings, which is ordin- 
arily available for public inspection as noted above, "Information 
or documents obtained by the Commission in the course of any examin- 
ation or investigation shall, unless made a matter of public record, 
be deemed confidential." Rule 26(c). Disclosure is authorized 
only where the Commission determines that it v/ould not be contrary 
to the public interest. Accordingly, any officer or employee of 
the Commission is required to refuse disclosure even in response to 
judicial subpena in the absence of such Commission authorization. 
For a full discussion, see Appeal of the SEC , 226 F.2d 501 (6th Cir. 
1955) (the " Timbers " case)o 

Despite the rule making confidential information secured in 
investigations, the Commission has sometimes given respondent 
documents or other information secured in private investigations, 
weighing in each case the respondent's need for the information 
in order to prepare an adequate defense against the advantage of 
preserving confidentiality as an encouragement to the submission 
of material in Commission investigations. See General Aeromation , 
Inc. (Securities Act Release No. 4251, July 31, 1960); Charles C. 
Wright et al . , 1 SEC 482, 485 (1936); r/iurray Securities Corp., 
S7 SEC 7aO (1957); Michael J. Meehan, 1 SEC 23B, 240 (1935); 
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WalstOD & Co. et al ,, 5 SEC 109, llO-ll (1939); Sterling Securities 
CO. et al. , 37 SSC -^25 (1957); Edgar Spain Grant, 6 SEC l6i (l9iJ9); 
and Russell fJaguire & Co., Inc. 7 lO'^^isTc 532. 353-55 (1941). 

The Commission, as a matter of policy, denies litigants' re- 
quests for a list of witnesses expected to testify in administra- 
tive proceedings. Similarly, in a proceeding for the suspension 
of a broker-dealer registration, the respondent was held not 
entitled to disclosure of the names of all its customers to whom 
questionnaires were sent in connection with the examination, nor to 
examine all the returned questionnaires. It was held to be suffi- 
'cient that the Commission made available -all questionnaires of 
witnesses who testified, thus satisfyiug the principle of the Jencks 
statute. Alexander Reid & Co., Inc. , 12 Ad. L.2d 68 (SEC 196271 
But a party to a proceeding before the Commission may, pursuant to 
Rule 11(d) and 14(b), apply to the hearing examiner for the issu- 
ance of subpenas for the appearance of witnesses and the production 
of documents of persons who are not parties. Such subpenas, how- 
ever, are for the purpose of introducing evidence in the proceedings 
themselves and not for pretrial discovery. 

The Commission has held that the Jencks rule and subsequent 
statute (18 U.S.C. § 3500) do not apply to administrative proceed- 
ings. In the exercise of discretion, however, the Commission 
accords respondents the same rights of inspection as defendants 
enjoy in criminal cases with respect to transcripts or substantially 
verbatim statements of a v/itness v/ho has testified in the administra- 
tive proceedings. Alexander Reid & Co., Inc. , 12 Ad. L.2d 68 (SEC 
1962); G earhart & OtiSt inc. > Commissxon Minutes. February 28, 
1953. Apparently as a matter of practice, the staff generally 
follows the Jencks rule and statute. 

In two cases the SEC has specifically examined the question of 
whether its employees could be subpenaed at the request of a res- 
pondent in an administrative proceeding. 

The first of these is the Matter of Comico Corporation (Pile 
No. 2-*13315) . There the hearing examiner had issued a subpena 
at the request of the respondent to require the attendance at a 
hearing of a Commission employee for the purpose of questioning 
him with respect to his examination of certain properties and his 
conversations with a number of persons. Respondents asserted 
that the purpose of this inquiry would be to secure the employee's 
views in order to enable the respondent to determine the manner 
in which it should amend its registration statement. The Commis- 
sion granted the staff's motion to quash this subpena on the grounds 
that the personal opinion^ of the employee with respect to the al- 
leged deficiencies in the registration statement were irrelevant, 
that all information obtained in the course of an investigation is 
confidential, and that no showing had been made that disclosure of 
such information was not contrary to the public interest. (Commis- 
sion Minute September 25, 1957)^ 



12 



In the consolidated proceeding in Matter of Gearhart & OtiS ; 
Inc> (File No, 8-2729) and McCoy & Y/illard (File No > 3-'3'6b^) tEe 
hearing examiner (1> denied a motion of the staff to quash a sub- 
pena which he had issued directing division counsel to testify in 
the proceeding; and (2) denied the request of respondent for a 
subpena duces tecum directing division counsel to produce all re- 
cords of examinations conducted by her between specified dates in 
connection with certain issues involved in the proceeding* The 
Commission affirmed both rulings • 

As to t he first, it found that the employee was subject to 
subpena pursuant to Rule XIII (i) of the Rules of Practice (now 
embodied in Rule 23 (c) 17 CFR 201.25(c)) and Rule 0-4 under the 
Securities Exchange Act (17 CFR 240.0-4), and noted that the scope 
of the inquiry sought was to be *'the records* • ♦ [counsel] had 
oot heretofore produced and the manner in which information ob- 
tained by [counsel] has been refused to the attorney [for. respon- 
dents]." However, the Commission expressly did not authorize 
counsel for the division to answer any question with respect to 
•*the content of any statements given by persons who had not testi- 
fied as v/itnessqs in the proceeding or v;ith respect to any other 
information v/hich she or the division had obtained in the course 
of their investigation, examination of v/itnesses, or conduct of 
the proceeding." 

As to the request for a subpena duces tecum , the Commission 
noted that the division had produced for respondent's use all pre- 
hearing statements of v/itnesses v/ho had testified, and that respon- 
deat was not entitled to statements of those who had not testified. 
(Commission Minutes March 26, 1953). 

Subsequently, respondents in the same proceeding sought per- 
mission to examine four Commission employees who had been served 
with subpenas. One, a staff mining engineer, they wished to exa- 
mine regarding his qualifications as an expert on mining, as well 
as for the purpose of proving that a certain registration state- 
ment was not false and misleading. The Division of Trading and 
Exchanges opposed this motion on the grounds that the engineer 
had not appeared as a witness in the stop-order proceeding relat- 
ing to said registration statement, but had merely assisted in 
the questioning of certain witnesses, and that his qualifications 
as an expert were therefore not in issue; and that the personal 
opinions of the engineer with respect to alleged deficiencies in 
the registration statement were irrelevant; and that information 
obtained by him in the course of the investigation was confidential 
and could not be disclosed in the absence of a showing that such 
disclosure was in the public interest. 

Respondent also sought to examine three staff attorneys with 
respect to their alleged prejudice against respondent. In opposi- 
tion to this motion the Division asserted that the testimony sought 
did not relate to any of the issues involved in the proceedings 
and that the charges of prejudice were false and unsubstantiated* 

The Commission decided both of these issues in favor of the 
Division (Commission Minute, September 10, 1958)^ 
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Department of Jtate 

The Foreign Affairs Manual provides as follows for the 
"Handling of Subpoenas for Department Records" (5 FAM 1S55) : 

"In the event of any subpoena being served on any 
officer or employee by or on behalf of a court of law or quasi- 
judicial tribunal, with a viev; to the production of any records 
of the Department or of a mission or post, or with a view to 
obtaining testimony regarding information contained in such 
records, the subpoena shall at once be brought to the atten- 
tion of the Deputy Under Secretary for Administration and 
simultaneously referred to the Office of the Legal Adviser for 
immediate review. In the event of any subpoena being served 
for a Committee of Congress, it shall be similarly processed 
and at the same time brought to the attention of the Assistant 
Secretary for Congressional Relations, No response shall be 
made to any subpoena except upon the specific authorization of 
the Secretary, the Under Secretary, or the Deputy Under Secre- 
tary for Administration, after notification of the advice of 
the Legal Adviser and for Congressional subpoenas, the Assis- 
tant Secretary for Congressional Relations • In the event the 
records contain classified information, the security regula- 
tions contained in section 1964,3 shall also apply," 

In determining what information shall be made available in 
response to such subpenas. State Department regulations prescribe 
an ad hoc approach. Thus, the recent passport regulations (effec- 
tive February 12, 1962) in substance adopt the Jencks rule, 22 CFR 

§§ 51,135 et, seq. Informal proceedings before the Board of 
Nationality A.ppeals appear to offer discovery rights at least equal 
to those provided under the Federal Rules, although there are no 
published regulations. However, in other proceedings, such as those 
involving munitions control, the availability of discovery is more 
limited/ 
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ILLUSTRATIVE RULES FROM THE REPORT OF THE CONFERENCE ON ADMINISTRATIVE 

PROCEDURE (1955) 

Depositions 

(i) Right to Take . Except as otherwise provided, in an order 
made pursuant to paragraph (d) y any party may take the 
testimony of any person, including a party, by deposition 
upon oral examination or written interrogatories for use 
as evidence in the proceeding, except that leave, granted 
with or without notice, must be obtained if notice of the 
taking is served by a proponent v/ithin thirty days after 
the filing of a complaint, application or petition^ The 
attendance of witnesses may be compelled by the use of a 
subpena. Depositions shall be taken only in accordance v/ith 
this Rule and the Rule on subpenas* 

(ii) Scope. Unless otherwise ordered as provided in paragraph 
(e), the deponent may be examined regarding any matter not 
privileged, which is relevant to the subject matter in- 
volved in the proceeding, 

(iii) Officer Before T/hom Taken , Within the United States or 
within a territory or insular possession subject to the 
dominion of the United States depositions shall be taken 
before an officer authorized to administer oaths by the 
laws of the United States or of the place where the examin- 
ation is held; within a foreign country, depositions shall 
be taken before a Secretary of an Embassy or Legation, 
Consul General, Vice Consul or Consular Agent of the United 
States, or a person designated by the Agency, or agreed 
upon by the parties by stipulation in writing filed with 
the Agency • Except by stipulation, no deposition shall be 
taken before a person v/ho is a party or the privy of a 
party, or a privy of any counsel of a party, or who is 
financially interested in the proceeding; 

(iv) Authorization , A party desiring to take the deposition of 
any person upon oral examination shall give reasonable 
notice in writing to the Agency and all parties. The 
notice shall state the time and place for taking the depo- 
sition, the name and address of each person to be examined ^ 
if known, and if the name is not known, a general descrip- 
tion sufficient to identify him or the particular class or 
group to which he belongs. On motion of a party upon 
whom the notice is served, the hearing officer may for 
cause shov/n, enlarge or shorten the time. If the parties 
so stipulate in writing depositions may be taken before 
any person, at any time or place, upon any notice, and in 
any manner and when so taken may be used as other depositions; 



(V) 



Protection of Parties and Deponents , After notice is 
Ci for taking a deposition, upon its own motion or 
-:otion reasonably made by any party or by the person 
examined and upon notice and for good cause shown, 
3iicy may make an order that the deposition shall not 
'-^n, or that it may be taken only at some designated 
other than that stated in the notice, or that it 
e taken only on v/ritten interrogatories, or that 
in matters shall not be inquired into, or that the 

of the e^camination shall be limited to certain 
rs, or that the examination shall be held with no one 
It except the parties to the action and their officers 
unsel, or that after being sealed, the deposition 
be opened only by order of the Agency, or that 
3ss secrets or secret processes, developments, or 
rch need not be disclosed, or that the parties shall 
fcaneously file specified documents or information 
3ed in sealed envelopes to be opened as directed by 
gency; or the Agency may make any other order which 
ce requires to protect the party or witness from 
ance, embarrassment, or oppression • At any time 
g the taking of the deposition, on motion of any 
or of the deponent ^nd upon a showing that the exam- 
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:>f taking a deposition may transmit written 
Dgatories to the officer who, without first 
hem to any person, and after the direct testi- 
lete, shall propound them seriatim to the 
record or cause the answers to be recorded 
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to the manner of taking it, or to the evidence presented 
or to the conduct of the officer, or of any party, shall 
be noted by the officer upon the deposition. All objec- 
tions by any party not so made r.re v/aived. 

(vlii) Signing Attestation and Return . When the testimony is 
fully transcribed the deposition shall be submitted to 
the witness for examination and shall be read to or by 
him, unless such examination and reading are waived by the 
witness and by the parties. Any changes in form or sub- 
stance which the witness desires to make shall be entered 
upon the deposition by the officer v/ith a statement of the 
reasons given by the v/itness for making them. The depo- 
sition shall then be signed by the v/itness, unless the 
parties by stipulation v/aive the signing or the witness 
is ill or cannot be found or refuses to sign. If the depo- 
sition is not signed by the witness, the officer shall 
sign it and state on the record the fact of the waiver 
or of the illness or absence of the v/itness or the fact 
of the refusal to sign together v/ith the reason, if any, 
given therefor; and the deposition may then be used as 
fully as though signed, unless on a motion to suppress 
the Agency holds that the reasons given for the refusal 
to sign require rejection of the deposition in whole or 
in part. 

The officer shall certify on the deposition that the 
witness was duly sworn by him and that the deposition is 
a true record of the testimony given by the witness. He 
shall then securely seal the deposition in an envelope 
indorsed v/ith the title of proceeding and marked "Depo- 
sition of (here insert name of v/itness)" and shall promptly 
send it by registered mail to the Secretary of the Agency 
for filing. The party taking the deposition shall give 
prompt notice of its filing to all other parties. Upon 
payment of reasonable charges therefor, the officer shall 
furnish a copy of the deposition to any party or to the 
deponent; 

(ix) Use and Effect . Subject to rulings by the hearing officer 
upon objections a deposition taken and filed as provided 
in this Rule v/ill not become a part of the record in the 
proceeding until received in evidence by the hearing offi- 
cer upon his own motion or the motion of any party. 
Except by agreement of the parties or ruling of the hearing 
officer, a deposition will be received only in its entirety. „ 
A party does not make a party, or the privy of a party, 
or any hostile witness his witness by taking his deposition. 
Any party may rebut any relevant evidence contained in a 
deposition whether introduced by him or any other party; 

Cx) Fees of Officers and Deponents . Deponents whose depositions 
are taken and the officers taking the same shall be entitled 
to the same fees as are paid tot like services in the 
District Courts of the United States, which fees shall be 
paid by the party at whose instance the depositions are taken. 
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Depositions Upon Interrogatories 

(4) Submission of Interrogatories , V;here the deposition is 

taken upon written interrogatories, the party offering the 
testimony shall separately and consecutively number each 
interrogatory and file and serve them v/ith a notice stating 
the name and address of the person v;ho is to answer them 
and the name or descriptive title and address of the officer 
before v/hom they are to be taken, \7ithin 10 days thereafter 
a party so served may serve cross-interrogatories upon the 
party proposing to take the deposition, Ivithin five days 
thereafter, the latter may serve redirect interrogatories 
upon the party v/ho served cross-interrogatories, 

(ii) Interrogation , T/here the interrogatories are forv/arded to 
an officer authorized to administer oaths as provided in 
paragraph (iii), the officer taking the same after duly 
swearing the deponent, shall read to him seriatim, one 
interrogatory at a time and cause the same and the answer 
thereto to be recorded before the succeeding interrogatory 
is asked. No one except the deponent, the officer and the 
court reporter or stenographer recording and transcribing 
it shall be present during the interrogation, 

(iii) Attestation and Return , The officer before whom interro- 
gatories are verified or ansv/ered shall (1) certify under 
his official signature and seal that the deponent was duly 
sworn by him, that the interrogatories and answers are a 
true record of the deponent's testimony, that no one 
except deponent, the officer and the stenographer were 
present during the taking, and that neither he nor the 
stenographer, to his knowledge, is a party, privy to a 
party, or interested in the event of the proceedings, and 
(2) promptly send by registered mail the original copy of 
the deposition and exhibits with his attestation to the 
Secretary of the Agency, one copy to the counsel who sub- 
mitted the interrogatories and another copy to the deponent. 

(iv) Provisions of Deposition Rule , In all other respects, depo- 
sitions upon interrogatories shall be governed by the pre- 
vious Deposition Rule, 

Involving Numerous Parties 

The existence or non-existence of a material fact, as made or 
agreed in a stipulation or in an admission of record, will be con- 
clusively presumed against any party bound thereby, and no other 
evidence with respect thereto will be received upon behalf of such 
party, provided: 

(i) Upon Yihom Binding , Such a stipulation of admission is 

binding upon the parties by whom it is made, their privies 
and upon all other parties to the proceeding who do not 
expressly and unequivocally deny the existence or non-existehco 
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of the material fact so admitted or stipulated, upon the 
making thereof, if made on the record at a pre-hearing 
conference, oral hearing, oral argument or by a writing 
filed and served upon all parties within five days after 
a copy of such stipulation or admission has been served 
upon them* 

(ii) Withdrawal > Any party bound by a stipulation or admission 
of record at any time prior to final decision may be 
permitted to withdraw the same in whole or in part by 
shov/ing to the satisfaction of the hearing officer or the 
agency that such stipulation or admission was made inad- 
vertently or under a bona fide mistake of fact contrary 
to the true fact and that its withdrawal at the time pro- 
posed will not unjustly prejudice the rights of other 
parties to the proceeding. 

Prehearing Conferences 

In any proceeding the agency or its designated hearing officer 
upon its or his own motion, or upon the motion of one of the parties 
or their qualified representatives, may in its or his discretion 
direct the parties or their qualified representatives to appear at 
a specified time and place for a conference to consider 

(a) the simplification of the issues; 

(b) the necessity of amendments to the pleadings; 

(c) the possibility of obtaining stipulations, admissions of facts 
and of documents; 

(d) the limitation of the number of expert witnesses; 

(e) such other matters as may aid in the disposition of the pro- 
ceeding • 

The agency or its designated hearing officer shall make an 
order which recites the action taken at the Conference, the amend- 
ments allowed to the pleadings and the agreements made by the parties 
or their qualified representatives as to any of the matters considered, 
and which limits the issues for hearing to those not disposed of by 
Admissions or agreements; and such order shall control the subsequent 
course of the proceeding unless modified for good cause by subsequent 
brder. 
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APPENDIX E 

RECOMMENDATIONS OF THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

(1962) 

RECOMMENDATION NO. 13 

IT IS RECOMr^IENDED that: 

Departments and administrative agencies of the Federal Govern- 
ment which are authorized by law to use the subpena power be en- 
couraged to conform their subpena practices to the following prin- 
ciples where necessary changes can be made without statutory enact- 
ment; and where statutory change is necessary to this end, that 
appropriate legislation embodying these principles be suggested to 
the Congress for enactment • 

!• Power to Issue Subpenas 

(1) Officers presiding at adjudicatory hearing should have 
authority to issue subpenas requiring the attendance of witnesses 
or the production of evidence, whether the proceedings are governed 
by sections 7 and 8 of the Administrative Procedure Act or not« 

(2) In any investigatory proceeding in which an agency is au- 
thorized by law to issue subpenas, the agency, any member of the 
agency, or any officer designated by it should have authority to 
issue subpenas requiring the attendance of witnesses or the pro- 
duction of evidence. 



3^ Issuance to Parties; Quashing 

Administrative subpenas for the attendance of witnesses or the 
production of evidence should be issued upon the request of any 
party in an adjudicatory proceeding. The issuing authority should 
have authority to revoke or modify a subpena so issued, upon appli- 
cation made promptly by or on behalf of any person to whom the 
subpena is directed. 



RECOMMENDATION NO. 24 

IT IS RECOMMENDED that: 

1. Each agency should afford to all persons who submit data or 
evidence, whether acting under agency compulsion or in response to 
agency request or grant of permission, the right to retain or, on 
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payment of lawfully prescribed costs, to procure a copy of any docu- 
ment submitted by him or a copy of any transcript made of his evi- 
dence • 

2, The above recommendation should be given statutory form at 
an appropriate time^ 
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APPENDIX 'F 
FiSDiSRAL RULES OF CIVIL PROCEDURE 

V^ DEPOSITIONS AND DISCOVERY 
Rule 26. 
Depositions Pending Action 

(a) Ayhen Depositions May be Taken ^ Any party may take the testi- 
mony of any person, including a party, by deposition upon oral exam- 
ination or written interrogatories for the purpose of discovery or 

for use as evidence in the action or for both purposes. After com- 
mencement of the action the deposition may be taken without leave 
of court, except that leave, granted with or without notice, must 
be obtained if notice of the taking is served by the plaintiff within 
20 days after commencement of the action. The attendance of witnesses 
may be compelled by the use of subpoena as provided in Rule 45. Depo- 
sitions shall be taken only in accordance with these rules. The 
deposition of a person confined in prison may be taken only by leave 
of court on such terms as the court prescribes. As amended Dec. 27, 
1946, exf. March 19, 194S. 

(b) Scope of Examination . Unless otherwise ordered by the court 
as provided by Rule 30(b) or (d), the deponent may be examined regard- 
ing any matter, not privileged, which is relevant to the subject 
matter involved in the pending action, whether it relates to the 
claim or defense of the examining party or to the claim or defense 

of any other party, including the existence, description, nature, 
custody, condition and location of any books, documents, or other 
tangible things and the identity and location of persons having know- 
ledge of relevant facts. It is not ground for objection that the 
testimony will be inadmissilbe at the trial if the testimony sought 
appears reasonably calculated to lead to the discovery of admissible 
evidence. As amended Dec. 27, 1946, eff. March 19, 1948. 

(c) Examination and Cross-Examination . Examination and cross- 
examination of deponents may proceed as permitted at the trial under 
the provisions of Rule 43 (b). 

(d) Use of Depositions . At the trial or upon the hearing of a 
motion or an interlocutory proceeding, any part or all of a deposition, 
so far as admissible under the rules of evidence, may be used against 
any party who was present or represented at the taking of the depo- 
sition or who had due notice thereof, in accordance with any one of 
the following provisions: 

(1) Any deposition may be used by any party for the purpose 
of contradicting or impeaching the testimony of deponent as a witness. 

(2) The deposition of a party or of any one who at the time 
of taking the deposition was an officer, director, or managing agent 
of a public or private corporation, partnership, or association which 
is a party may be used by an adverse party for any purpose. 

(3) The deposition of a witness, whether or not a party, may 



be used by any party for any purpose if the court finds: 1, that the 
witness is dead; or 2, that the witness is at a greater distance than 
100 miles from the place of trial or hearing, or is out of the United 
States, unless it appears that the absence of the witness was pro- 
cured by the party offering the deposition; or 3, that the witness is 
unable to attend or testify because of age, sickness, infirmity, or 
imprisonment; or 4, that the party offering the deposition has been 
unable to procure the attendance of the witness by subpoena; or 5, 
upon application and notice, that such exceptional circumstances 
exist as to make it desirable, in the interest of justice and with due 
regard to the importance of presenting the testimony of witnesses 
orally in open court, to allow the deposition to be used, 

(4) If only part of a deposition is offered in evidence by 
a party, an adverse party may require him to introduce all of it 
which is relevant to the part introduced, and any party may introduce 
any other parts. 

Substitution of parties does not affect the right to use 
depositions previously taken; and, when an action in any court of 
the United States or of any state has been dismissed and another action 
involving the same matter is afterward brought between the same parties 
or their representatives or successors in interest, all depositions 
lawfully taken and duly filed in the former action may be used in the 
latter as if originally taken therefor. 

(e) Objections to Admissibility > Subject to the provisions of 
Rule 32 (c), objection may be made at the trial or hearing to receiv- 
ing in evidence any deposition or part thereof for any reason which 
would require the exclusion of the evidence if the witness were then 
present and testifying. 

(f ) Effect: of Taking or Using Depositions , A party shall not 
be deemed to make a person his own witness for any purpose by taking 
his deposition. The introduction in evidence of the deposition or 
any part thereof for any purpose other than that of contradicting or 
impeaching the deponent makes the deponent the witness of the party 
introducing the deposition, but this shall not apply to the use by 
an adverse party of a deposition as described in paragraph (2) of 
subdivision (d) of this rule. At the trial or hearing any party may 
rebut any relevant evidence contained in a deposition whether intro- 
duced by him or by any other party. 

^ ■ 

Rule 21 . 

Depositions Before Action or Pending Appeal 

(a) Before Action . 

(1) Petition . A person who desires to perpetuate his ov/n testi- 
mony or that of another person regarding any matter that may be cogniz- 
able in any court of the United States may file a verified petition 
in the United States district court in the district of the residence 
of any expected adverse party. . 



The petition shall be entitled in the name of the petitioner and 
shall show: 1, that the petitioner e:spects to be a party to an action 
cognizable in a court of the United States but is presently unable 
to bring it or cause it to be brought, 2, the subject matter of the 
expected action and his interest therein, 3, the facts which he desires 
to establish by the proposed testimony and his reasons for desiring 
to perpetuate it, 4, the names or a description of the persons he 
expects will be adverse parties and their addresses so far as known, 
and 5, the names and addresses of the persons to be examined and the 
substance of the testimony which he expects to elicit from each, and 
shall ask for an order authorizing the petitioner to take the depositions 
of the persons to be examined named in the petition, for the purpose 
of perpetuating their testimony* As amended Dec • 29, 1948, eff. 
Oct. 20, 1949. 

(2) Notice and Service . The petitioner shall thereafter serve 

a notice upon each person named in the petition as an expected adverse 
party, together with a copy of the petition, stating that the petitioner 
will apply to the court, at a time and place named therein, for the order 
described in the petition. At least 20 days before the date of hearing 
the notice shall be served either within or without the district or 
state in the manner provided in Rule 4 (d) for service of summons; 
but if such service cannot with due diligence be made upon any expected 
adverse party named in the petition, the court may make such order as 
is just for service by publication or otherwise, and shall appoint, 
for persons not served in the manner provided in Rule 4 (d), an 
attorney who shall represent them, and, in case they are not otherwise 
represented, shall cross-examine the deponent. If any expected ad- 
verse party is a minor or incompetent the provisions of Rule 17 (c) 
apply. 

(3) Order and Examination . If the court is satisfied that the 
perpetuation of the testimony may prevent a failure or delay of jus* 
tice, it shall make an order designating or describing the persons 
Vrhose depositions may be taken and specifying the subject matter of 
the examination and whether the depositions shall be taken upon 
oral examination or written interrogatories. The depositions may 
then be taken in accordance with these rules; and the court may make 
orders of the character provided for by Rules 34 and 35. For the 
purpose of applying these rules to depositions for perpetuating testi- 
mony, each reference therein to the court in which the action is 
pending shall be deemed to refer to the court in which the petition 
for such deposition was filed. As amended Dec. 27, 1946, eff. March 
19, 1948. 

(4) Use of Deposition . If a deposition to perpetuate testimony 
is taken under these rules or if, although not so taken, it would be 
admissible in evidence in the courts of the state in which it is 
taken, it may be used in any action involving the same subject 
nuatter subsequently brought in a United States district court, in 
accordance with the provisions of Rule 26(d). As amended Dec. 29, 
1948, eff. Oct. 20, 1949. 

(b) Pending Appeal s If an appeal has been taken from a judg- 
ment of a district court or before the taking -of an appeal if the time 
therefor has not expired, the district court in which the judgment was 



rendered may allow the taking of the depositions of witnesses to 
perpetuate their testimony for use in the event of further proceedings 
in the district court. In such case the party who desires to perpe- 
tuate the testimony may make a motion in the district court for 

' leave to take the depositions, upon the same notice and service 
thereof as if the action was pending in the district court. The 
motion shall show (1) the names and addresses of persons to be exa- 
mined and the substance of the testimony v/hich he expects to elicit 
from each; (2) the reasons for perpetuating their testimony. If the 
court finds that the perpetuation of the testimony is proper to avoid 
a failure or delay of justice, it may make an order allowing the depo- 
sitions to be taken and may make orders of the character provided 
for by Rules 34 and 35, and thereupon the depositions may be taken 

. and used in the same manner and under the same conditions as are 
prescribed in these rules for depositions taken in actions pending 
in the district court. As amended Dec. 27, 194S, eff . March 19, 1948. 

(c) Perpetuation by Action . This rules does not limit the power 
of a court to entertain an action to perpetuate testimony. 

Rule 28. 
Persons Before YJhom Depositions Etoy Be Taken 

(a) Y/ithin the United States > Within the United States or 
within a territory or insular possession subject to the dominion of 
the United States, depositions shall be taken before an officer 
authorized to administer oaths by the laws of the United States or 
of the place where the examination is held, or before a person 
appointed by the court in which the action is pending. A person so 
appointed has power to administer oaths and take testimony. As 
amended Dec^ 27, 1946, eff. March 19, 1948. 

(b) In Foreign Countries . In a foreign state or country depo- 
sitions shall be taken (1) on notice before a secretary of embassy 
or legation, consul general, consul, vice consul, or consular agent 
of the United States, or (2) before such person or officer as may 

be appointed by commission or under letters rogatory. A commission 
or letters rogatory shall be issued only when necessary or convenient, 
on application and notice, and on such terms and with such directions 
as are just and appropriate. Officers may be designated in notices 
or commissions either by name or descriptive title and letters roga- 
. tory may be addressed **To the Appropriate Judicial Authority in [here 
name the country]." 

(c) Disqualification for Interest . No deposition shall be taken 
before a person who is a relative or employee or attorney or counsel 
of any of the parties, or is a relative or employee of such attorney 
or counsel j^ or is financially interested in the action. 

Rule 29. 

Stipulations Regarding the Taking of Depositions 

If the parties so stipulate in writing, depositions may be taken 
before any person, at any time or place, upon any notice, and in any 



manner and when so taken may be used like other depositions. 

Rule 30. 
Depositions Upon Oral Examination 

(a) Notice of Examination; Time and Place , A party desiring 
to take the deposition of any person upon oral examination shall give 
reasonable notice in writing to every other party to the action. 

The notice shall state the time and place for taking the deposition 
and the name and address of each person to be examined, if known, 
and, if the name is not known, a general description sufficient to 
identifyVhim or the particular class or group to which he belongs. 
On motion of any party upon whom the notice is served, the court may 
for cause shown enlarge or shorten the time. 

(b) Orders for the Protection of Parties and Deponents . After 
notice is served for taking a deposition by oral examination, upon 
motion seasonably made by any party or by the person to be examined 
and upon notice and for good cause shown, the court in which the 
action is pending may make an order that the deposition shall not 

be taken, or that it may be taken only at some designated place 
other than that stated in the notice, or that it may be taken only 
on written interrogatories, or that certain matters shall not be 
inquired into, or that the scope of the examination shall be limited 
to certain matters, or that the examination shall be held with no one 
present except the parties to the action and their officers or counsel, 
or that after being sealed the deposition shall be opened only by 
order of the court, or that secret processes, developments, or re- 
search need not be disclosed, or that the parties shall simultane- 
ously file specified documents or information enclosed in sealed 
envelopes to be opened as directed by the court; or the court may 
make any other order which justice requires to protect the party or 
witness from annoyance, embarrassment, or oppression. 

(c) Record of Examination; Oath; Objections . The officer before 
whom the deposition is to be taken shall put the witness on oath and 
shall personally, or by some one acting under his direction and in 
his presence, record the testimony of the witness. The testimony 
shall be taken stenographically and transcribed unless the parties 
agree otherwise. All objections made at the time of the examination 
to the qualifications of the off icer taking the deposition, or to the 
manner of taking it, or to the evidence presented, or to the conduct 
of any party, and any other objection to the proceedings, shall be 
noted by the officer upon the deposition. Evidence objected to shall ^ 
be taken subject to the objections. In lieu of participating in the ^ 
oral examination, parties served with notice of taking a deposition 

may transmit written interrogatories to the officer, who shall pro- 
pound them to the witness and record the answers verbatim. 

(d) Motion to Terminate or Limit Examination . At any time 
during the taking of the deposition, on motion of any party or of the 
deponent and upon a showing that the examination is being conducted 
in bad faith or in such manner as unreasonably to annoy, embarrass, 



orcppress the deponent or party, the court in which the action is 
pending or the court in the district where the deposition is being 
taken may order the officer conducting the examination to cease 
forthwith from taking the deposition, or may limit the scope and 
manner of the taking of the deposition as provided in subdivision 
(b). If the order made terminates the examination, it shall be resumed 
thereafter only upon the order of the court in v/hich the action is 
pending. Upon demand of the objecting party or deponent, the taking 
of the deposition shall be suspended for the time necessary to make 
a motion for an order. In granting or refusing such order the court 
may impose upon either party or upon the witness the requirement to 
pay such costs or expenses as the court may deem reasonable. 

(e) Submission to V/itness; Changes; Signing . V.Tien the testi- 
mony is fully transcribed the deposition shall be submitted to the 
witness for examination and shall be read to or by him, unless such 
examination and reading are waived by the witness and by the parties. 
Any changes in form or substance which the witness desires to make 
shall be entered upon the deposition by the officer with a state- 
ment of the reasons given by the witness for making them. The depo- 
sition shall then be signed by the witness, unless the parties by 
stipulation waive the signing or the witness is ill or cannot be 
found or refuses to sign. If the deposition is not signed by the 
witness*, the officer shall sign it and state on the record the fact 
of the waiver or of the illness or absence of the witness or the 
fact of the refusal to sign together with the reason, if any, given 
therefor; and the deposition may then be used as fully as though 
signed, unless on a motion to suppress under Rule 32 (d) thet court 
holds that the reasons given for the refusal to sign require rejec- 
tion of the deposition in whole or in part. 

(f ) Certification and Filing by Officer; Copies; Notice of 
Filing . 

(1) The officer shall certify on the deposition that the witness 
was duly sworn by him and that the deposition is a true record of the 
testimony given by the witness. He shall then securely seal the depo- 
sition in an envelope indorsed with the title of the action and 
marked "Deposition of [here insert name of witness]'* and shall promptly 
file it with the court in which the action is pending or send it by 
registered mail to the clerk thereof for filing. 

(2) Upon payment of reasonable charges therefor, the officer 
shall furnish a copy of the deposition to any party or to the deponent. 

(3) The party taking the deposition shall give prompt notice 
of its filing to all other parties. 

(g) Failure to Attend or to Serve Subpoena; Expenses . 

(1) If the party giving the notice of the taking of a deposi- 
tion fails to attend and proceed therewith and another party attends 
in person or by attorney pursuant to the notice, the court may order 
the party giving the notice to pay to such other party the amount 
of the reasonable expenses incurred by him and his attorney in so 
attending, including reasonable attorney's fees. 



(2) If the party giving the notice of the taking of a deposition 
of a witness fails to serve a subpoena upon him and the witness 
because of such failure does not attend, and if another party attends 
in person or by attorney because be expects the deposition of that 
witness to be taken, the court may order the party giving the notice 
to pay to such other party the amount of the reasonable expenses 
incurred by him and his attorney in so attending, including reason- 
able attorney's fees. 

Rule 31. 
Depositions of Witnesses Upon Written Interrogatories 

(a) Serving Interrogatories; Notice . A party desiring to take 
the deposition of any person upon written interrogatories shall serve 
them upon every other party with a notice stating the name and address 
of the person who is to answer them and the name or descriptive title 
and address of the officer before whom the deposition is to be taken. 
Within 10 days thereafter a party so served may serve cross interro- 
gatories upon the party proposing to take the deposition. Vi?ithin 5 
days thereafter the latter may serve redirect interrogatories upon 

a party who has served cross interrogatories. Within 3 days after 
being served with redirect interrogatories, a party may serve recross 
interrogatories upon the party proposing to take the deposition. 

(b) Officer to Take Responses and Prepare Record . A copy of 
the notice and copies of all interrogatories served shall be delivered 
by the party taking the deposition to the officer designated in the 
notice, who shall proceed promptly, in the manner provided by Rule 

30 (c), (e), and (f), to take the testimony of the witness in response 

to the interrogatories and to prepare, certify, and file or mail the 

deposition, attaching thereto the copy of the notice and the interro- 
gatories received by him. 

(c) Notice of Filing. When the deposition is filed the party 
taking it shall promptly give notice thereof to all other parties. 

(d) Orders for the Protection of Parties and Deponents . After 
the service of interrogatories and prior to the taking of the testi- 
mony of the deponent, the court in which the action is pending, on 
motion promptly made by a party or a deponent, upon notice and good 
cause shown, may make any order specified in Rule 30 which is appro- 
priate and just or an order that the deposition shall not be taken 
before the officer designated in the notice or that it shall not be 
taken except upon oral examination. 

Rule 32. 

Effect of Errors and Irregularities in Depositions 

(a) As to Notice . All errors and irregularities in the notice 
for taking a deposition are waived unless written objection is promptly 
served upon the party giving the notice. 



(b) As to Disqualification of Off leer > Objection to taking a 
deposition because of disqualification of the officer before whom it 
is to be taken is waived unless made before the taking of the depo- 
sition begins or as soon thereafter as the disqualification becomes 
known or could be discovered with reasonable diligence. 

(c) As to Taking of Deposition . 

(1) Objections to the competency of a witness or to the competen- 
cy, relevancy, or materiality of testimony are not waived by failure 

to make them before or during the taking of the deposition, unless 
the ground of the objection is one which might have been obviated or 
removed if presented at that time. 

(2) Errors and irregularities occurring at the oral examination 
in the manner of taking the deposition, in the form of the questions 
or answers, in the oath or affirmation, or in the conduct of parties 
and errors of any kind which might be obviated, removed, or cured if 
promptly presented, are waived unless seasonably objection thereto 

is made at the taking of the deposition. 

(3) Objections to the form of written interrogatories submitted 
under Rule 31 are waived unless served in writing upon the party pro- 
pounding them within the time allowed for serving the succeeding cross 
or other interrogatories and within 3 days after service of the last 
interrogatories authorized. 

(d) As to Completion and Return of Deposition . Errors and 
irregularities in the manner in which the testimony is transcribed 
or the deposition is prepared, signed, certified, sealed, indorsed, 
transmitted, filed, or otherwise dealtfe with by the officer under 
Rules 30 and 31 are waived unless a motion to suppress the deposi- 
tion or some part thereof is made with reasonable promptness after 
such defect is, or with due diligence might have been, ascertained. 

Rule 33. 

Interrogatories, to Parties 

Any party may serve upon any adverse party written interrog- 
atories to be answered by the party served or, if the party served 
is a public or private corporation or a partnership or association, 
by any officer or agent, who shall furnish such information as is 
available to the party. Interrogatories may be served after commence- 
ment of the action and without leave of court, except that, if service 
is made by the plaintiff within 10 days after such commencement, leave 
of court granted with or without notice must first be obtained. The 
interrogatories shall be answered separately and fully in writing 
under oath. The answers shall be signed by the person making them; 
and the party upon whom the interrogatories have been served shall 
serve a copy of the answers on the party submitting the interroga- 
tories within 15 days after the service of the interrogatories, unless 
the court, on motion and notice and for good cause shown, enlarges 
or shortens the time. Within 10 days after service of interrogatories 
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a party may serve written objections thereto together with a notice 
of hearing the objections at the earliest practicable time. Answers 
to interrogatories to which objection is made shall be deferred until 
the objections are determined. 

Interrogatories may relate to any matters which can be iaquired 
into under Rule 26(b), and the answers may be used to the same 
extent as provided in Rule 26(d) for the use of the deposition of a 
party. Interrogatories may be served after a deposition has been 
taken, and a deposition may be sought after interrogatories have 
beeni^answered, but the court, on motion of the deponent or the party 
interrogated, may make such protective order as justice may require. 
The number of interrogatories or of sets of interrogatories to be 
served is not limited except as justice requires to protect the party 
from annoyance, expense, embarrassment, or oppression. The provi- 
sions of Rule 30(b) are applicable for the protection of the party 
from whom answers to interrogatories are sought under this rule. As 
amended Dec. 27, 1943, eff. March 19, 1948. 

Rule 34. 

Discovery and Production of Documents and Things for Inspection, Copying, 

or Photographing " f 

Upon motion of any party showing good cause therefor and upon 
notice to all other parties, and subject to the provisions of Rule 
30(b), the court in which an action is pending may (1) order any 
party to produce and permit the inspection and copying or photograph- 
ing, by or on behalf of the moving party, of any designated documents, 
papers, books, accounts, letters, photographs, objects, or tangible 
things, not privileged, which constitute or contain evidence relating 
to any of the matters within the scope of the examination permitted by 
Rule 26(b) and which are in his possession, custody, or control; or 
(2) order any party to permit entry upon designated land or other pro- 
perty or any designated object or operation thereon within the scope 
of the examination permitted by Rule 26(b). The order shall specify 
the time, place, and manner of making the inspection and taking the 
copies and photographs and may prescribe such terms and conditions as 
are just. As amended Dec. 27, 1946, eff. March 19, 1948. 

Rule 35. 

Physical and Mental Examination of Persons 

(a) Order for Examination . In an action in which the mental or 
physical condition of a party is in controversy, the court in which 
the action is pending may order him to submit to a physical or mental 
examination by a physician. The order may be made only on motion 
for good cause shown and upon notice to the party to be examined and 
to all other parties and shall specify the time, place, manner, condi- 
tions, and scope of the examination and the person or persons by whom 
it is to be made. 
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(b) Report of Findings 

(1) If requested by the person examined, the party causing the 
examination to be made shall deliver to him a copy of a detailed 
written report of the examining physician setting out his findings 
and conclusions. After such request and delivery the party causing 
the examination to be made shall be entitled upon request to receive 
from the party examined a like report of any examination, previously 
or thereafter made, of the same mental or physical condition. If 

the party examined refuses to make such a report the court may exclude 
his testimony if offered at the trial. 

(2) By requesting and obtaining a report of the examination so 
' ordered or by taking the deposition of the examiner, the party exa- 
mined waives any privilege he may have in that action or any 6ther 
involving the same controversy, regarding the testimony of every other 
person who has examined or may thereafter examine him in respect of 
the same mental or physical condition. 

Rule 36. 
Admission of Facts and of Genuineness of Documents 

(a) Request for Admission . After commencement of an action a 
party may serve upon any other party a written request for the admis- 
sion by the latter of the genuineness of any relevant documents 
described in and exhibited with the request or of the truth of any 
relevant matters of fact set forth in the request. If a plaintiff 
desires to serve a request within 10 days after commencement of the 
action leave of court, granted with or without notice, must be ob- 
tained. Copies of the documents shall be served with the request 
unless copies have already been furnished. Each of the matters of 
which an admission is requested shall be deemed admitted unless, 
within a period designated in the request, not less than 10 days after 
service thereof or within such shorter or longer time as the court 
may allow on motion and notice, the party to v/hom the request is 
directed serves upon the party requesting the admission either (1) 

a sworn statement denying specifically the matters of which an admis- 
sion is requested or setting forth in detail the reasons why he can- 
not truthfully admit or deny those matters or (2) written objections 
on the ground that some or all of the requested admissions are privi- 
leged or irrelevant or that the request is otherwise improper in 

* whole or in part, together with a notice of hearing the objections at 
th© earliest practicable time. If writtenoobjections to a part of 
the request are made, the remainder of the request shall be ansv/ered 

° within the period designated in the request. A denial shall fairly 
meet the substance of the requested admission, and when good faith 
requires that a party deny only a part or a qualification of a matter 
of which an admission is requested, he shall specify so much of it 
as is true and deny only the remainder. As amended Dec, 27, 1946, eff , 
March 19, 1948. 

(b) Effect of Admission . Any admission made by a party pur- 
suant to such request is for the purpose of the pending action only 
and neither constitutes an admission by him for any other purpose nor 
may be used against him in any other proceeding. 
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Rule 37. 
Refusal to Make Discovery: Consequences 

(a) Refusal to Answer o If a party or other deponent refuses to 
answer any question propounded upon oral examination, the examination 
shall be completed on other matters or adjourned, as the proponent of 
the question may prefer* Thereafter, on reasonable notice to all 
persons affected thereby, he may apply to the court in the district 
where the deposition is taken for an order compelling an answer* Upon 
the refusal of a deponent to answer any interrogatory submitted under 
Rule 31 or upon the refusal of a party to answer any interrogatory 
submitted under Rule 33, the proponent of the question may on like 
notice make like application for such an order. If the motion is 
granted and if the court finds that the refusal was without substan- 
tial justification the court shall require the refusing party or 
deponent and the party or attorney advising the refusal or either of 
them to pay to the examining party the amount of the reasonable expenses 
incurred in obtaining the order, including reasonable attorney's fees. 
If the motion is denied, and if the court finds that the motion was 
made without substantial justification, the court shall require the 
examining party or the attorney advising the motion or both of them 

to pay to the refusing party or witness the amount of the reasonable 
expenses incurred in opposing the motion, including reasonable attor- 
ney,^' s feeso 

(b) Failure to Comply With Order . 

(1) Contempt . If a party or other witness refuses to be sworn 
or refuses to answer any question after being directed to do so by 
the court in the district in which the deposition is being taken, the 
refusal may be considered a contempt of that court. 

(2) Other Consequences . If any party or an officer or managing 
agent of a party refuses to obey an order made under subdivision (a) 
of this rule requiring him to answer designated questions, or an order 
made under Rule 34 to produce any document or other thing for inspec- 
tion, copying, or photographing or to permit it to be done, or to 
permit entry upon land or other property, or an order made under Rule 
35 requiring him to submit to a physical or mental examination, the 
Court may make such orders in regard to the refusal as are just, and 
among others the following: 

(i) An order that the matters regarding which the questions 
were asked, or the character or description of the thing or land, 
or the contents of the paper, or the physical or mental condition of 
the party, or any other designated facts shall be taken to be esta- 
blished for the purposes of the action in accordance with the claim of 
the party obtaining the order; 

(ii) An order refusing to allow the disobedient party to support 
or oppose designated claims or defenses, or prohibiting him from intro- 
ducing in evidence designated documents or things or items of testi- 
mony, or from introducing evidence of physical or mental condition; 
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(iii) An order strilcing out pleadings or parts thereof, or 
staying further proceedings until the order is obeyed, or dismissing 
the action or proceeding or any part thereof, or rendering a judg- 
ment by default against the disobedient party; 

(iv) In lieu of any of the foregoing orders or in addition 
thereto, an order directing the arrest of any party or agent of a 
party for disobeying any of such orders except an order to submit to 
a physical or mental examination. 

(c) Expenses on Refusal to Admit . If a party, after being 
served with a request under Rule 36 to admit the genuineness of any 
documents or the truth of any matters of fact, serves a sworn denial 
thereof and if the party requesting the admissions thereafter proves 
the genuineness of any such document or the truth of any such matter 
of fact, he may apply to the court for an order requiring the other 
party to pay him the reasonable expenses incurred in making such 
proof, including reasonable attorney's fees. Unless the court finds 
that there wore good reasons for the denial or that the admissions 
sought were of no substantial importance, the order shall be made. 

(d) ?. Failure of Party to Attend or Serve Answers . If a party or 
an officer or managing agent of a party wilfully fails to appear 
before the officer who is to take his dex^osition, after being served 
with a proper notice, or fails to serve answers to interrogatories sub- 
mitted under Rule 33, after proper service of such interrogatories, 
the court on motion and notice may strike out all or any part of any 
pleading of that party, or dismiss the action or proceeding or any 
part thereof, or enter a judgment by default against that party. 

(e) Failure to Respond^to Letters Rogatory . A subpoena may be 
issued as provided in Title 28 U.3.C., 5 1783, under the circumstances 
and conditions therein stated. As amended Dec. 29, 1948, eff . Oct. 
20, 1949. 

(f) Expenses Against United States . Expenses and attorney's 
fees are not to be imposed upon the United States under this rule. 
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COMMITa?EE ON COMPLIANCE AND ENFORCEMENT PROCEEDINGS 
Minority Report Dissenting from Recoimnendation No* 30 



As a. member of the Committee on Complianse and Enforcement Proceedings, 
I vish to record my dissent from that Committee's recommendation which has 
been proposed to this Conference as Recommendation No, 30- That recommen- 
dation reads as follows : 

"Each agency which conducts adjudicatory proceedings 
should, except as limited by statute, provide in its rules 
- for participants in such proceedings to secure fact revelation 
prior to. hearing through discovery techniques adapted from 
Rules 26 to 37 of the Federal Rules of Civil Procedure, 
including provisions for (l) depositions and interrogatories 
of and to witnesses and parties, (2) requests addressed to 
.parties for admissions, and (3) production of documents." 

This is a major proposal which I do not believe is justified by any 
study which has as yet been carried out by or for the Committee*. In 
making this statement I mean no criticism of the Committee which has 
labored long and diligently with respect to a variety of other significant 
problems in connection with which it has made recommendations to the 
Conference* I mean only that the Committee has not had the time or 
opportunity to afford to this matter the full and the extensive study 
and research which should precede any recommendation whose scope is as 
great as this one. The Committee's feelings, however praiseworthy they 
may be, in favor of assisting members of the public who appear before 
administrative agencies, are not an adequate substitute for a serious 
study of the need for and the impact of the action which is proposed. 

At the risk of some over-simplification, I think it is essentially 
fair to say that the rationale of the Committee in support of its present 
recommendation is as follows : . 

The Federal Rules of Civil Procedure are good rules which 
work well in Federal civil litigation. 

The Committee knows of no reason why rules which work well-- 
'in judicial proceedings should not be applied t6 administrative 
proceedings of an adjudicatory nature. 

J . Probably any objection on the part of administrative 

agencies to the adoption of the recommendation would be based 
on the desire by those agencies to avoid giving up some 
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advantage vhich they now have — and ^ therefore, ajiy such 
.objection, springing as it does from a base motive, is 
unworthy. \J 

Ify objection to Recommendation No. 30 does not reflect any objection 
to the use of discovery or deposition in administrative proceedings or 
elsewhere. 2/ I object strongly, however, to the fact that the Committee 
has not adequately explored any of the' basic matters which should have 
been considered before this recommendation was made. 

The first basic difficulty with the recommendation is that, without 
any real analysis of what is involved, it deals with two separate matters 
without separating them. One matter involves the method of making infor- 
mation available, the other involves the question of what information 
shotild be made available. 

Insofar as the Committee may be recommending changes in present 
methods of maMng information available to interested parties, its 
recommendation presumably shoixld be based upon some consideration of how 
well the agencies' present practices and procedures in this regard are 
working. It should consider, among other things, whether the agencies' 
practices with respect to depositions, as contemplated by. Section 7 of 
the Administrative Procedure Act (5 U.S.C. 1006), and the conference 
procedures, contemplated by the same section, are being carried out well 
or badly and in what manner, if any, they can or should be improved. A 
perusal of the report in support of the recommendation evidences that 
no attention at all has been paid to this aspect of the matter. 



17 The Committee assumes that agencies invariably justify "their reluctance 
to disclose information,** when there is such "reluctance," on the ground^ 
that nondisclosure serves a broad public interest, but that in fact the 
reason for nondisclosur*e lies in some desire of the agency to secure or 
preserve some kind of putative advantage to itself. No basis for this 
assumption is given anywhere in the report. This is but one of the 
\msupported assumptions stated flatly as a conclusion in the report. 

2/ Others, however, see the Federal Rules as they relate to discovery pro- 
cedures through less rose-colored glasses than does the Committee. It 
has. long been evident that respectable authorities differ somewhat on 
their virtues. Although in general a proponent of liberal rules, 
William H. Speck in "The Use of Discovery in United States District . 
Courts," 60 Yale Law Journal 1132, states as a major conclusion 
"Discovery does not appear to have been successful in speeding of the 
disposition of cases . . . ." Indeed, widespread concern with various 
aspects of discovery was the cause of the symposium reported in 
^ 12 F.R*D. 131, which although, on the whole, favorable to liberal dis- 
covery rules disclosed a considerable area of criticism. 



Accordingly, it "becomes, evident that the recommendation basically 
Is not concerned vith present administrative practice in any limited 
sense but rather with an attempt to achieve a substantive change, namely, 
to force the administrative agencies to make the contents of their files 
available to all who seek to know them, save only to the extent that 
they are protected by specific statutes or by a few well-defined privileges, 

The Committee's report states that it does not suggest "that existing 
privileges supporting non-disclosure by agencies in federal courts should 
be limited in any way," (p. 10), but the real purpose of the report, 
nonetheless, seems to be to require agencies to disclose information 
which couirbs have ruled that they need not disclose. This purpose per- 
vades the report and has been reiterated in a statement quoted in the 
press to the effect, inter alia, that much infonnation is now "often 
routinely classified as confidential and not subject to disclosure, " 
although its disclosure would bring "an overall gain to the administra- 
tive process." 

It is unfortxinate that the great importance of the concept which 
has been encased in the phrase, "the public's right to know," is such 
that once any proposal has been wrapped in its mantle, properly or 
otherwise, it is as difficult to object to it as it is to criticize 
mother. Yet this Conference would be remiss if it were to adopt a 
recommendation, the avowed intent of which is to require administrative 
agencies to open their files in areas in which, after due consideration, 
the agencies have concluded that such files should not be opened, without, 
at a minimum, considering the bases upon which the agencies have reached 
their conclusions. Certainly the generalizations contained in the 
.Committee report afford no basis upon which to justify the proposed 
action. 

Among the matters which have been entirely or largely ignored has 
been the question of the extent to which, if- at all, the parties who are 
looked upon as the beneficiaries of the proposed recommendation are 
adversely affected by existing procedures. Appendix C to the Committee's 
report may be the Committee's attempt not to disregard this basic question 
totally. This appendix sets out the summarized bare bones of agency 
rules relating to "disclosure of confidential matter in selected agencies." 
But any intention that the appendix serve this purpose is defeated by 
the fact that this recital eind the report itself are both devoid of any 
analysis of the existing rules to determine whether they are good or bad, 
whether they create hardship or whether they prevent hardship, or whether 
they are administered well and fairly. The appendix merely shows what 
we already know; that the existing rules differ from the Federal Rules 
of Civil Procedure. The body of the report assumes that the differences . 
reflect a deficiency in the administrative practice. The. Committee has 
made no effort to find out if the differences are justified and appropriate 
or whether they are bad. 



A fev examples vill perhaps give shape to my concern: 

■Appendix C to the report, in summarizing the rules of iihe Department 
of Agriculture^ states : 

"... The nineteen categories of restricted materials 
range from blueprints of meat slaughtering plants to minutes 
of meetings of boards of directors under administrative super- 
vision of the Department. Other categories involve protection 
of methods of business operation, research techniques, personnel ■ 
reports, infoirmation received in confidence, and internal memo- 
randa relating to policy determinations or administrative 
decisions where disclosure would give to some person or persons 
aji undue advantage or disadvantage . " 

It goes on to point out that even such material may, under certain circum- 
stances, be disclosed. I think that this Conference would be rash, 
indeed, to conclude without any study of the matter that the categories 
which the Department of Agriculture has restricted from general disclosixre 
are improper or that the methods used by the Department of Agriculture 
to make such information available in proper cases works to the detriment 
of interested parties. 

Similarly, even though the rules of the Federal Trade Commission do 
provide for discovery practices, akin to those provided in the Federal 
Rules of Civil Procedure, the agency rules, nonetheless, are criticized 
by inference, because the scope of the discovery which is allowed iinder 
them is not as complete as under the Civil Rules. Presumably, if Recom- . 
'mendation No. 30 were to be adopted, all of those matters which are not 
now protected from disclosure by- statute would be made available to 
persons seeking disclosure. Yet our Committee has undertaken no study 
which would support the conclusion that the best interests of the public 
would be served by opening up the specific areas of information which 
that agency has concluded should remain confidential in the best interests 
of the public. If preconceptions are not our only guide, how can we be 
so sure? 

.Other examples come readily to mind: 

The reports of National Bank Examiners contain information with 
respect to the. financial transactions of individuals and business firms 
alike. The long continued practice of the Comptroller of the Currency 
has been to. refuse, to disclose bank examiners * reports on the ground that 
this action best serves the public interest. 

The files of the "Collectors of Customs are replete with business 
information required to be filed by persons dealing with customs. The 
revelation of such information would be detrimental to such persons if 



it were made available to competitors. The Bureau of Customs has not 
made such information available, believing that the public interest is 
best served by this practice. 

Does the Conference have any reason to believe that these, and the 
other examples which coiiLd be indefinitely multiplied, are so clearly 
erroneous practices that the Conference, without any exajnination of what, 
may be involved, should recommend that they be abandoned? 

The Committee may say that its recommendation carries with it no 
consequence of the type to which I am addressing myself. But if the 
recommendation does not carry with it. any purpose of this type, it is 
difficult to see what it does mean. 

There are, however, other aspects of the recommendation and the 
report in support of it which are troublesome. I shall mention four 
of them. 

(1) The Committee report, although acknowledging that "agency 
practice is not all of a piece" and that the "necessities of agencies, 
respondents, and members of the general public vary considerably in 
accordance with the mission to be performed by the various agencies," 
then proceeds to. give no significant consideration to the differences 
and the "necessities occasioned by these differences." For example, the 
report carefully points out that in some situations the agency is, in 

' effect, an opponent of a private party. In others, it is the impartial 
i arbiter between private parties. The report then proceeds, not to 

discuss the impact of the proposed recommendation on these different 
Situations, but rather to consider the entirely different question of 

what rules the courts have applied to certain claims of privilege in 

litigation before the courts. 

(2) One indication which, perhaps better than any other, shows 

how inadequate our study of the problem has been, is that no consideration 
whatsoever has been given to the fact that whereas some quasi -Judicial 
administrative hearings are essentially of a civil nature, others are 
of a criminal nature. For. example, proceedings brought to revoke the 
authority of a lawyer or an accountant to appear before the Internal 
Revenue Service are clearly quasi -criminal rather than quasi -civil. Such 
proceedings are often brought by reason of the alleged participation of 
the respondent in a fraud against the Internal Revenue Service; and 
such cases frequently are paralleled by indictments of the same respondents. 
Yet, nowhere has the Committee even considered whether, if additional 
discovery procedures are desirable, they should not parallel the criminal 
rather than the civil rules . ' 

(3) All other considerations apart. Recommendation No. 30 is also 
sufficiently ambiguous to. give us pause. The scope of the proceedings 
to which it is recommended that the proposed discovery techniques apply 



is by no means clear. We are told that "each agency which conducts 
adjudicatory proceedings should, except as limited by statute, provide 
in its rules for participants in such proceedings to secure, etc." 
(Underscoring added o) Under Section 2(d} of the Administrative Procedure 
Act (5 U.S.C. 1001(d)), adjudication would appear to encompass all, or 
virtually all, adninistrative action which is not "rule making." The 
scope of the recommendation, as presently formulated, would appear to be 
so wide as to be vastly beyond the scope of anything comparable in the 
realm of civil litigation before the courts. 3/ Presumably this vast 
scope is the result of a deficiency in draftsmanship and does not reflect 
the real intention of the Committee. I assume (and I hope my assumption 
is warranted) that to the extent that the Committee has given any attention 
at all to this subject it intends that its recommendation apply only to 
adjudications encompassed by Section 5 of the Administrative Procedure 
Act (5 U.S.C. 1004). Clearly, if it is intended that the recommendation 
be read literally and without this limitation, it would apply discovery 
procedures to areas in connection with which there would be no justifica- 
tion for them whatsoever. 

Although there has been some indication that the Committee, if 
pressed, wo\ild limit the scope of its recommendation, I believe that the 
fact that the recommendation has been stated in such wide and ambiguous 
terms unfortunately illustrates the inability of the Committee, in the 
brief time at its disposal, to focus in any analytical way on the 
problems involved in its recommendation. 

(4) Finally, I believe that a recommendation of the scope of 
Recommendation No. 30 should not be adopted until the principal agencies 
Effected by the recommendation have had a real, rather than a theoretical, 
opportunity to consider the practical implications of such a recommenda- 
tion on their activities. In the very limited time between receipt of the 
Committee's report and the writing of this minority view, I have attempted 
to obtain the views of the agencies within the Treasury Department which 
might be most affected by the recommendation. The views which have been 
given to me have all been stated as being preliminary because of the 
inability of those concerned to explore so complex a subject in so brief 
a period, and particularly because the ambiguous nature of the recommenda- 
tion made specific comment difficult. Nonetheless, various objections 
have been made, hj Many of them may prove on analysis to be invalid or 

^7" Adjudication in this sense covers the decision to promote A rather thaji B; 
It includes the decision to buy 10 tons rather than 20 tons; it includes 
decisions confided by statute to the discretion of the administrator; and 
so on. 

hj Among them has been the view of the Chief Examiner of the Coast Guard 

(not the agency itself, I hasten to. say, in view of the Committee *s views 
on the self-serving character of agency positions) that the adoption of 
the riscoramended procedures would nurture delay in the administrative 
process insofar as Coast Guard proceedings^ woxild be ai'fected. 



insubstantial or "based on misconceptions as to what is intended, but I 
submit that these views should at least be analyzed and studied. I feel 
as strongly with respect to the problems which other affected agencies 
might wish to raise. 



To conclude: 

I respectfiilly urge that Recommendation No. 30 be- rejected. I- 
believe that until the need for additional discovery procedures and the 
impact of any proposed procedures have been fully studied, no recommenda- 
tion on this subject should be forthcoming from this Conference. 



Edwin F. Rains 
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COM-Ha^'TEE m COIvfPLIAlN'CE MID ErlFORCE^-m'jT PROCEEDINGS 
tAinority Report Dissenting fx'oni Recommendation No> 3Q 



As a member of the Comjnittee on Compliejiee and Enl'orcement Proceedings, 
I wish to record my dissent from that Committee *s recommenda^tion vhich has 
been proposed to this Conference as Recommendation No. 30. That recommen- 
dation reads as follows : 

''Each agency vhich conducts adjudicatory proceedings 
should, except as lim_lted by statute, provide in its ruJ-es 
for participants in such proceedings to secure fact revelation 
prior to. hearing through discovery techniques adapted from 
Rules 26 to 37 of the Federal Rules of Civil Procedure, 
including provisions for (l) depositions and interrogatories 
of and to "vd-tnesses and parties, (2) requests addressed to 
parties for adraissions, and (3) production of documents," 

This is a major proposal vhich I do not believe is justified by any 
stud^^ vhich has as yet been carried out by or for the Committee. In 
making this statement I mean no criticism of the Coramittee vhich has 
labored long and diligently vrith respect to a variety of other significant 
problems in connection v/ith vhich it has made recomjnendations to. the 
Conference. I mean only that the Committee has not ha.d the tim,e or 
opporttinity to afford to this matter the full and the extensive stud^^ 
and research vhich shoLild precede a,ny recommendation vhose scope is as 
great as this one. The Committee ^s feelings, hovever praisevorthy they 
may be, in favor of assisting members of the public vho appear before 
admJ-nistrative agencies, are not an adequate substitute for a serious 
study of the need for and the impact of the action vhich is proposed. 

At the risk of som.e over-sim.plif ication, I think it is essentially 
fair to say that the rationale of the ComLmittee in support of its present 
recommendation is as f ollovs : 

The Federal Rules of Civil Procedure are good rules vhich 
work veil in Federal civil litigation. 

The Comjnittee knovs of no reason vhy rules vhich vork veil 
in judicial proceedings should not be applied to administrative 
proceedings of an adjudicator;)^ nature. 

Probably any objection on the part of adMnistrative 
agencies to the adoption of the recomjnendation v^'ould be based 
on the desire by those agencies to avoid giving up some 



advantage vhich they nov/ have -- and, therefore, any such 
objection, springing as it does from a base motive, is 
unworthy • l/ 

Ify objection to ReconuTLendation No. 30 does not reflect any objection 
to the use of discovery or deposition in a^iministrative proceedings or 
elsewhere, 2/ I object strongly, however, to the fact that the Comnittee 
has not adequately explored any of the" basic matters vhich should have 
been considered before this reconmiendation was made. 

The first basic difficiilty with the recommendation is that, without 
any real analysis of what is involved, it deals vrith two. separate matters 
without separa^ting them. One matter involves the m.ethod of making irjfoj?- 
mation available, the other involves the question of what information 
should be m.ade ava^ilable. 

Insofar as the Committee m.ay be recomitiending changes in present 
methods of miaking information available to interested parties, its 
recommendation presumably should be based upon some considera.tion of how 
veil the agencies ^ present practices and procedures in this regard are 
working. It should consider, among other things, whether the agencies* 
practices mth respect to depositions, as contem.plated by Section 7 of 
the Administrative Procedure Act (5 U.S.C. 1006); and the corif erence 
procedures, contemplated by the sajne section, are being carried out well 
or badly and in what manner, if any, they can or should, be im.proved. A 
perusal of the report in support of the recommendation evidences that 
no attention at all has been paid to this aspect of the matter. 



i/ The Committee assumes that agencies invariably justify "their reluctance 
to disclose information,^' w^hen there is such "reluctance," on the grounds 
that nondisclosure serves a broad public interest, but that in fact the 
reason for nondisclosure lies in some desire of the agency to secure or 
preserve some kind of putative advantage to itself. No basis for this 
assumption is given any^/nere in the report. This is but one of the 
unsupported assumptions stated flatly as a conclusion in the report. 

2/ Others, however, see the Federal Rules as they relate to discovery pro- 
cedures through less rose-colored glasses than does the Comimittee. It 
has long been evident that respectable authorities differ somewhat on 
their virtues. Although in general a proponent of liberal rules, 
Williajn H. Speck in ''The Use of Discovery in United States District 
Courts," 60 Yale Law Journal 1132, states as a m.ajor conclusion 
' "Discovery does not appear to have been successful in speeding of the 
disposition of cases . . . ." Indeed, widespread concern with various 
aspects of discovery was the cause of the symposium reported in 
12 F.R.D. 131, which although, on the whole, favorable to libera^l dis- 
covery rules disclosed a considerable area of criticism. 
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Accordingivj it becomes evident that the recommendation basically 
is not concerned with present administrative practice in any liraited 
sense but rather vrith an attempt to achieve a substantive change ^ namely^ 
to force the adrrd n is.tr at ive agencies to make the contents of their files 
available to all vho seek to l\no\r them, save only to the extent that 
they are protected by specific statutes or by a few veil-defined privileges. 

The Comimittee ^s report sta^tes that it does not suggest "that existing 
privileges supporting non-disclosure oy agencies in federal courts should 
be limited in any way/' (p. lO), but the real purpose of the report^ 
nonetheless ; seem.s to be to require agencies to disclose inf oriTLation 
which coui'ts have i^^ed that they need not disclose. This purpose per- 
vades the report and has been reitera.ted in a statement quoted in the ■ 
press to the effect, inter alia , that much information is now "often 
routinely classified as confidential and not subject to disclosure/' 
although its disclosure would bring "an overall gain to the administra- 
tive process . " 

It is unf ortvinate that the great importance of the concept which 
has been encased in the phrase, "the pu^blic's right to know," is such 
that once any proposal has been ^-rrapped in its mantle, properly or 
othervdse, it is as difficult to object to it as it is to criticize 
mother. Yet this Conference would be remiss if it were to adopt a 
recommendation, the avowed intent of which is to require adinini strait ive 
agencies to open their files in areas in which, after due consideration, 
the agencies have concluded that such files shoul.d not be opened, without, 
at a minimauii, considering the bases upon which the agencies ha-ve reached 
their conclusions. Certainly the generalisations contained in the 
.Committee report afford no basis upon which to justify the proposed 
action. 

-Smong the miatters which have been entirely or largely ignored has 
been the question of the extent to which, if at all, the parties who are 
looked upon as the beneficiaries of the proposed recommendation are 
adversely affected by existing procedures. Appendix C to the Committee ^s 
report may be the Comrndttee^s attempt not to" disregard this basic question 
totally, 0?his appendix sets out the suirumarized bare bones of agency 
rules relating to "disclosure of confidential matter in selected agencies." 
But any intention that the appendix serve this purpose is defeated by 
the fact that this recital and the report itself are both devoid of any 
analysis of the existing rules to determine whether they are good or bad, 
whether they create hardship or whether they prevent hardship, or whether 
they are administered well and fairly. The appendix merely shows what 
we already know; that the existing rules differ from the Federal Rules 
of Civil Procedure. The body of the report assumes that the differences 
reflect a deficiency in the administrative practice. The Committee has 
made no effort to find out if the differences are justified and appropriate 
or whether they are bad. 



A fe\r exaiTiples vill perha.ps give shape to ciy concern: 

■ Append!?: C to the report j, in suinrn.arizing the rules of the Department 
of Agriculture; states: 

" , , « The nineteen categories of restricted materials 
range from blueprints of meat slaughtering plants to minutes 
of meetings of hoards of directors under administrative super- 
vision of the Departm.ent . Other categories involve protection 
of methods of business operation^ research techniques ^ personnel 
reports;, information received in confidence^ and internal m.emo- 
randa reletting to policy determdnations or adroinistrative 
decisions where disclosure would give to some person or persons 
an undue advantage or disadvantage." 

It goes on to point out that even such m.aterial may^, under certain circum- 
stances^ be disclosed. I think that this Conference would be rash^ 
indeed; to conclude \n.thout any study of the matter that the categories 
which the Department of Agriculture has restricted from general disclosiare 
are improper or that the methods used by the Department of Agriculture 
to make such information available in proper cases works to the detrim^ent 
of interested parties. 

Similarly ; even though the r^oJ^es of the Federal Trade Commission do 
provide for discovery practices ^ akin to those provided in the Federal 
Rules of Civj^l Procedure^ the agency rules ^ nonetheless^ are criticized 
by inference^ becctuse the scope of the discovery which is allowed 'aiider 
them is not as complete as under the Civil Rules. Presumably^ if Recom- 
'mendation !No, 30 were to be adopted^ all of those matters which are not 
now protected from disclosure by statute would be made available to 
persons seeking disclosure. Yet our Committee has undertaken no study 
which would support the conclusion that the best interests of the public 
would be served by opening up the specific areas of inform.ation which 
that agency has concluded sho^old remain confidential in the best interests 
of the public. If preconceptions are not our only guide^ how can we be 
so sure? 

Other examples come readily to. mind: 

The reports of National Bank Examiners contain information \rith 
respect to the financial transactions of individuals and business firms 
alike. The long continued practice of the Comptroller of the Currency 
has been to refuse to disclose bank examiners* reports on the ground that 
this action best serves the public interest. 

The files of the Collectors of Customis are replete mth business 
informxation required to be filed by persons dealing vath customs. The 
revelation of such information would be detrim.ental to such persons if 
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it were made available to competitors . The Bureau of Customs has not 
made such information available^ believing that the public interest is 
best served by this practice, . • 

Does the Conference have a.ny reason to believe that these^ and the 
other examples ^rhich could be" indefinitely multiplied^ are so clearly 
erroneous practices that the Conference^ vithout a.ny exam.i nation of V7hat. 
may be involved ^ should reco;Tirriend that they be abandoned? 

The Comjtiittee may say that its recommendation carries "vrith it no 
consequence of the type to which I axa addressing myself. But if the 
recommendation does not carry vith it any purpose of this type^ it is 
difficuJ-t to see what it does mean. . 

There are, however^ other aspects of the recomraendation and the • 
repox't in support of it which are troublesome. I shall mention four 
of them. 

(1) The Committee report; although acknowledging that "agency 
practice is not all of a piece'* and that the "necessities of agencies^ 
respondents^ and members of the general public vary considerably in 
accordance \rith the mission to be performed by the various agencies/* 
then proceeds to give no significant consideration to the differences 
and the "necessities occasioned by these differences." For example;^ the 
report carefully points out that in some situations the agency is^ in 
effect; an opponent of a private party. In others ^ it is the impartial 
arbiter between private parties. The report then proceeds ^ not to 
discuss the impact of the proposed recomjnendation on these different 
situations; but rather to consider the entirely different question of 
what rules the courts have applied to certain claims of privilege in 
litigation before the courts . 

(2) One indic3,tion which/ perhaps better than any other^ shows 

how inadequate our study of the problem has been, is that no consideration 
whatsoever has been given to the fact that whereas some quasi -judicial . 
administrative hearings are essentially of a civil nature^ others are 
of a criminal nature. For example ; proceedings brought to revoke the 
authority of a la-^T^yer or an accountajit to appear before the Internal 
Revenue Service are clearly quasi -criminal rather than quasi-civil. Such 
proceedings are often brought by reason of the alleged participation of 
the respondent in a fraud against the Internal Revenue Service; and 
such cases frequently are paralleled by indictments of the same respondents. 
Yet; nowhere has the Comjnittee even considered whether; if additiona]_ 
discovery procedures are desirable; they should not parallel the criminal 
rather than the civil rules . 

(3) All other considerations apart; Recommendation No, 30 is also 
sufficiently ambiguous to give us pause. The scope of the proceedings 
to which it is recommended that the proposed discovery techniques apply 
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is by no means clear, We are told that "each agency which conducts 
adjudicatory proceedings should^ except as limited by statute^ provide 
in its rules for participants in such p roceedings to secure; etc/' 
(Underscoring added,) Under Section 2Cd7^o;r the A-drpdnistrative Procedui-e 
Act (5 U.S.C- iOOl(d)); adjudication vO'JLld appear to encompass all, or 
virtually all^ adrnini strati ve action vhich is not "rule making." The 
scope of the re coiTii:iendati on ^ as presently formulated; would apx^ear to be 
so vide as to be vastly beyond the scope of anything comparable in the 
realm of civil litigation before the courts. 3/ Presuiaably this vast 
scope is the result of a deficiency in draftsmanship and does not reflect 
the real intention of the Comi!u.ttee* I assume (and I hope my assumption 
is warranted) that to the extent that the Cormnittee has given any attention 
at all to this subject it intends that its recommendation apply only to. 
adjudications encompassed by Section. 5 of the Administrative Procedure 
Act (5 U*S,C. lOOU). Clearly; if it is intended that the recommendation 
be read literally and \athout this liirdtation; it vfould apply discovery 
procedures to areas in connection \rith which there would be no justifica- 
tion for them, whatsoever* 

Although there has been som.e indication that the Committee^ if 
pressed; would limit the scope of its recomjnendation; I believe that the 
fact that the recommendation has been stated in such vdde and ambiguous 
terms unfortunately illustrates the inability of the Committee; in the 
brief tim.e at its disposal; to focus in any analytical way on the 
problemis involved in its reconmiendation, 

(h) Finali_y^ I believe that a recomm-endation of the scope of 
Recomjnendation No. 30 should not be adopted until the principal, agencies 
affected by the recoirumendation have had a real; rather than a. theoretical; 
opportunity to consider the practical implications of such a recorrjr,enda- 
tjLon on their activities . In the very limited time between receipt of the 
Committee *s report and the writing of this minority view. I have attempted 
to obtain the views of the agencies v/ithin the Treasury Dex^artment which 
might be most affected by the recomniendation. The views which have "oeen 
given to me have all been stated as being prelimdnary because of the 
inability of those concerned to explore so complex a subject in so brief 
a period; and particularly because the ambiguous nature of the. recomimenda- 
t ion made specific comjnent difficult. Nonetheless; various objections 
have been made, k/ Many of them may prove on analysis to be invalid or 

37 Adjudication in this sense covers the decision to promote A rather than B; 
it includes the decision to buy 10 tons rather than 20 tons; it includes 
decisions confided by statute to the discretion of the administrator j and 
so on. 

k/ Among them has been the view of the Chief Examiner of the Coast Guard 

(not the agency itself; I hasten to say; in view of the ConLmittee's vievrs 
on the self-serving character of agency positions) that the a-doption of 
the r'econunended procedures would nurture delay in the administrative 
process insofar as Coast Guard proceedings would be affected. 



insubstantial or based on luisconceptions as to vhat is intended^ but I 
submit that these vievrs should at least be analyzed and studied. I feel 
as strongly ^r^lth respect to the problems vrhich other affected agencies 
might \rish to raise. 



To conclude: 

I respectfully urge that Recoironendation No. 30 t>2 rejected. I 
•believe that until the need for additional discovery proceduji^es and the 
impact of any proposed procedures hs-ve been fully studied^ no recommenda- 
tion on this subject should be forthcondng from this Conference. 



Ed\7in F. iiains 



